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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 87-66) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO 
CHANGES IN THE CUSTOMS SERVICE PRECLEARANCE 
OFFICES IN FOREIGN COUNTRIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Customs Service, the Immigration and Naturali- 
zation Service, and the Animal and Plant Health Inspection Service 
have established preclearance facilities in Canada, the Bahamas, 
and Bermuda to provide Customs and other necessary clearances 
for United States-bound airline passengers. This document amends 
the list of preclearance offices set forth in the Customs Regulations 
to reflect changes in the supervision over these offices recently 
made to attain more uniformity in administrative functions. 


EFFECTIVE DATE: Changes in the supervision of the preclearance 
facilities became effective on January 18, 1987. The changes in the 
regulations are effective on May 5, 1987. 


FOR FURTHER INFORMATION CONTACT: Samuel McLinn, Of- 
fice of Inspection and Control (202-566-5607). 


BACKGROUND 


To assist airlines and the traveling public, officers of the Customs 
Service (“Customs”), the Immigration and Naturalization Service 
(“INS”), and the Animal and Plant Health Inspection Service 
(“APHIS”) are stationed at selected airports in Canada, the Baha- 
mas, and Bermuda to provide Customs and other necessary clear- 
ances to airline passengers on direct flights to the U.S. The purpose 
of this procedure is to provide quicker and more effective service to 
international travelers by clearing passengers before departure 
from the foreign country instead of at the point of first entry into 
the U.S. Preclearance of passengers and their baggage enables in- 
specting officers to carry out their responsibilities while helping to 
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prevent delays, minimize inconvenience to travelers, and reduce 
baggage handling. After a review of operations and the administra- 
tion of these offices, it was determined that to attain more uniformi- 
ty in administrative functions, the supervision of the preclearance 
offices should be consolidated. Accordingly, effective January 18, 
1987, the supervision of all the offices in Canada was transferred 
from the various district directors to the Regional Commissioner of 
the North Central Region (Chicago, Illinois). The Deputy Assistant 
Regional Commissioner (Inspection and Control) will be overseeing 
the operation of the offices. 

At the same time, supervision over the offices in the Bahamas 
and Bermuda was transferred to the Regional Commissioner of the 
Southeast Region (Miami, Florida), and the Deputy Assistant Re- 
gional Commissioner (Inspection and Control) will oversee these 
offices. 

To reflect these changes, the list is being revised. 


CHANGE IN EXIsTING REGULATIONS 


Section 101.5, Customs Regulations (19 CFR 101.5), lists the 
preclearance facilities in foreign countries where Customs officers 
are stationed and the Customs officer having supervision over the 
Customs functions at each preclearance office. It is necessary to 
amend § 101.5 to reflect the changes in supervision over these 
offices. 


NOTICE AND PUBLIC PROCEDURE UNNECESSARY 


Because this amendment involves matters relating only to agency 
organization and administration and does not impose any additional 
affirmative duty on the public, pursuant to 5 U.S.C. 553(b)B), notice 
and public procedure thereon are unnecessary, and pursuant to 5 
U.S.C. 553(d)(3), a delayed effective date is not required. 


EXECUTIVE OrDER 12291 AND RecuLatory FiLexipmiry Act 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by that E.O. is not required. Similarly, this 
document is not subject to the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 


List or Suspects In ‘9 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 





U.S. CUSTOMS SERVICE 


AMENDMENTS TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202 (Gen. Hdnote. 11), 
1624, Reorganization Plan 1 of 1965, 3 CFR 1965 Supp. 


2. To reflect this change, the list of countries, offices, and Cus- 
toms officers having supervision, in § 101.5, Customs Regulations 
(19 CFR 101.5), is reviewed to read as follows: 


§ 101.5 Customs preclearance offices in foreign countries. 


Listed below are the preclearance offices in foreign countries 
where U.S. Customs officers are stationed and the Customs officers 
under whose supervision they function: 


Regional Commissioner, 
Miami, Florida 

Regional Commissioner, 
Miami, Florida 


Regional Commissioner, 
Miami, Florida 


Regional Commissioner, 
Chicago, Illinois 


Montreal, Quebec Regional Commissioner, 
Chicago, Illinois 

Toronto, Ontario Regional Commissioner, 
Chicago, Illinois 

Vancouver, British Columbia .... | Regional Commissioner, 
i , Ilinois 

Regional Commissioner, 
Chicago, Illinois 


Acting Commissioner of Customs. 
Approved: April 10, 1987. 
JouN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 5, 1987 (52 FR 16373)] 
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(T.D. 87-41) 
TUNA FISH—TARIFF-RATE QUOTA 


Tue TARIFF-RATE QUOTA FOR THE CALENDAR YEAR 1987 on TUNA CLASSIFIABLE 
Unper Item 112.34, Tarirr SCHEDULES OF THE UniTep States (TSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Correction to the Tuna Fish Tariff-Rate Quota for Calen- 
dar Year 1987, T.D. 87-41, originally published in the Federal Reg- 
ister on March 31, 1987, Vol. 52, No. 61, FR Doc. 87-7009. 


SUMMARY: Last sentence in the last paragraph is corrected to 
read: “Any such tuna which is entered, or withdrawn from ware- 
house, for consumption during the current calendar year in excess 
of this quota will be dutiable at the rate of 12.5 percent ad valorem 
under item 112.34, TSUS.” 


EFFECTIVE DATE: April 1, 1987. 
FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, 
Quota Program Manager, Admissibility Requirements Section, 
Commercial Compliance Division, Office of Commercial Operations, 
U.S. Customs Service, Washington, DC 20229, (202)566-8592. 
(QUO-2-CO:T:C:C:A:) 
Dated: April 23, 1987. 
MicuaeEt H. Lang, 


Acting Commissioner of Customs. 


[Published in the Federal Register, May 8, 1987 (52 FR 17500)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-49) 
Omni U.S.A., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-2-00256 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 

Alleging that this action raises issues of “broad and significant implications in the 
administration or interpretation of the customs laws,” plaintiff moves for the desig- 
nation of a three-judge panel. 

Heid: Plaintiff has failed to demonstrate that the issues raised in this action war- 
rant the designation of a three-judge panel. 

[Plaintiff's motion for the chief judge to designate a three-judge panel to hear and 
determine this action is denied.] 

(Dated April 14, 1987) 

Barnes, Richardson & Colburn (Andrew P. Vance, on the motion), for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Sheila N. Ziff, on the motion), for the defendant. 


Re, Chief Judge: This action pertains to the imposition of estimat- 
ed countervailing duties by the United States Customs Service on 
16 entries of industrial fasteners imported from Japan by plaintiff, 
Omni U.S.A., Inc. Pursuant to the provisions of 28 U.S.C. § 255(a) 
(1982) and Rule 77(d\(2) of the Rules of this Court, plaintiff moves 
before the chief judge for the assignment of this action to a three- 
judge panel. 

The question presented is whether the contentions and reasons 
set forth by plaintiff warrant a finding that the action raises issues 
which justify the designation of a three-judge panel. The chief judge 
finds that issues raised by plaintiff in this action do not have “broad 
or significant implications in the administration or interpretation 
of the customs laws,” or otherwise warrant the designation of a 
three-judge panel. Accordingly, plaintiffs motion for a three-judge 
panel is denied. 

The substantive issue involves an alleged clerical error by the 
Customs Service, in Seattle, Washington, in the assessment of coun- 
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tervailing duties on plaintiff's industrial fasteners. Pursuant to 19 
U.S.C. § 1520(c) (1982), plaintiff petitioned the District Director of 
Customs, in Seattle, to correct the alleged clerical error. 

The District Director denied plaintiff's petition as untimely, and 
plaintiff filed a protest to contest the denial of its petition. That pro- 
test was also denied because of the untimeliness of the original peti- 
tion. Plaintiff then timely filed this action to contest the denial of 
its petition by Customs. Defendant moved for summary judgment 
for lack of jurisdiction or, alternatively, for failure to state a claim 
upon which relief may be granted. Plaintiff cross-moved for summa- 
ry judgment on the ground that the liquidation of its entries was 
void ab initio, and also moved for the designation of a three-judge 
panel. 

In support of its motion that the chief judge designate a three- 
judge panel to hear and determine this action, plaintiff contends 
“that the resolution of the issues presented by plaintiff's cross-mo- 
tion for summary judgment in this action will have broad and sig- 
nificant implications for the administration of customs laws.” Spe- 
cifically, plaintiff asserts that “[t]he continued retention by the Cus- 
toms Service of the estimated duties deposited by plaintiff, exacted 
pursuant to clearly unauthorized liquidations, constitutes a taking 
without due process of law in violation of the Fifth Amendment and 
has resulted in an unequal assessment of duties on fasteners from 
Japan in violation of the mandate in Article I, Section 8 of the Con- 
stitution, which requires uniformity of duties, imports, and excises 
throughout the United States.” In addition, plaintiff questions the 
precedential value or effect of United States v. A.N. Deringer, Inc., 
66 CCPA 50, C.A.D. 1220, 593 F.2d 1015 (1979). 

In opposition to plaintiff's motion, defendant asserts that the le- 
gal issues raised in this case are “simple and clear-cut,” and do not 
warrant the assignment of this action to a three-judge panel. As to 
the “precedential effect” of the Deringer case, defendant asserts 
that this Court is bound to follow the decision of the Court of Cus- 
toms and Patent Appeals, predecessor to the United States Court of 
Appeals for the Federal Circuit, in the Deringer case, “even if it 
thinks the court of appeals to be in egregious error.” See South 
Corp. v. United States, 1 Fed. Cir. 1, 690 F.2d 1368 (1982) (in banc) 
(Federal Circuit bound by holdings of its predecessor courts). 

The authority of the chief judge to designate a three-judge panel 
of the Court to hear and determine a case is found in Title 28 U.S.C. 
§§ 253(c), 255(a) (1982). 

Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any 
judge or judges of the court to try any case and, when the cir- 
cumstances so warrant, reassign the case to another judge or 


judges. 
28 U.S.C. § 253(c). 





U.S. COURT OF INTERNATIONAL TRADE 


Section 255 provides: 


(a) Upon application of any party to a civil action, or upon 
his own initiative, the chief judge of the Court of International 
Trade shall designate any three judges of the court to hear and 
determine any civil action which the chief judge finds: (1) raises 
an issue of the constitutionality of an Act of Congress, a procla- 
mation of the President or an Executive order; or (2) has broad 
or significant implications in the administration or interpreta- 
tion of the customs laws. 


28 U.S.C. § 255(a); see also USCIT R. 77(d\(2).. 

The decision to designate a three-judge panel clearly lies within 
the sound discretion of the chief judge. See Washington Int'l Ins. Co. 
v. United States, 11 CIT ——, Slip Op. 87-41, at 5 (Apr. 2 1987); 
Fundicao Tupy S.A. v. United States, 11 CIT ——, 652 F. Supp. 
1538, 1540-41 (1987). In exercising this discretion, the chief judge 
must find that the issues presented satisfy either of the two statuto- 
ry criterion set forth in 28 U.S.C. § 255(a). See Fundicao, 11 CIT 
——, 652 F. Supp. at 1541. The chief judge must also consider 
whether “the benefits and advantages of a decision by a three-judge 
panel outweigh the benefits derived from the ‘more efficient utiliza- 
tion of judicial resources’ provided by a single judge.” Jd. (quoting 
H.R. Rep. No. 267, 91st Cong., 2d Sess., reprinted in 1970 U.S. Code 
Cong. & Admin. News 3188, 3200). 

The law and policy governing the designation of a three-judge 
panel was set forth with reasonable specificity in Fundicao Tupy 
S.A. v. United States, 11 CIT ——, 652 F. Supp. 1538 (1987). In the 
Fundicao case it was observed that the legislative history of sections 
254 and 255 “makes clear the intent of Congress to conserve judicial 
resources, and reduce procedural delays by limiting three-judge 
panels to specified, exceptional situations which raise important is- 
sues that would warrant a collegial and broader judicial considera- 
tion.” Id. at ——, 652 F. Supp. at 1541 (citing National Corn Grow- 
ers Ass’n v. Baker, 10 CIT ——, 643 F. Supp. 626, 630 (1986)). 

It has been recognized that the Customs Courts Act of 1980 reaf- 
firmed the 1970 statutory direction for the assignment of cases to a 
single judge, except in those cases which raise important constitu- 
tional issues, or which have a broad or significant impact in the ad- 
ministration of the customs laws. See, e.g., Washington Int'l Ins. Co. 
v. United States, 11 CIT ——, Slip Op. 87-41 (Apr. 2, 1987); Fundi- 
cao Tupy S.A. v. United States, 11 CIT ——, 652 F. Supp. 1538 
(1987). 

In this case, plaintiff has failed to show that the issues presented 
satisfy the statutory criteria set forth in 28 U.S.C. § 255(a). In sup- 
port of its motion for a three-judge panel, plaintiff urges that “the 
resolution of the issues presented by plaintiffs cross-motion for 
summary judgment in this action will have broad and significant 
implications for the administration of customs laws.” Plaintiff as- 
serts that the retention by Customs Service of the estimated duties 
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collected from plaintiff, pursuant to an allegedly unlawful liquida- 
tion, constitutes a “taking without due process of law” in violation 
of the fifth amendment. Plaintiff also asserts that this “unequal as- 
sessment” of duties is in violation of article I, section 8 of the Con- 
stitution. These conclusory allegations of unconstitutionality do not 
persuade the chief judge that “the benefits and advantages of a de- 
cision by a three-judge panel outweigh the benefits derived from the 
‘more efficient utilization of judicial resources’ provided by a single 
judge.” Fundicao, 11 CIT ——, 652 F. Supp. at 1541. As has been 
stated: 
Allegations of unconstitutionality, in and of themselves, are in- 
sufficient to bring an action eo Oa the confines of the section 
255 exception to the single-judge trial standard. Indeed, in the 
a. ast, cases raising questions of the constitutionality of an Act of 
ngress also have been resolved exclusively by a single judge 
of this court. 


Barnhart v. United States, 5 CIT 201, 206, 563 F. Supp. 1387, 1391 
(1983); see also Goldhofer Fahrzeugwek GmbH v. United States, 11 
CIT ——, Slip Op. 87-36, at 12 (Mar. 30, 1987). 

Plaintiff also contends that its cross-motion for summary judg- 
ment “raises the question as to the precedential value of United 
States v. A.N. Deringer, Inc., 66 CCPA 50, C.A.D. 1220, 593 F.2d 
1015 (1979) and its progeny in light of arguments not presented to 
the CCPA where the appeal was decided without participation of 
the appellee.” The precedential value of the Deringer case, however, 
has been examined by a single judge of this court on more than one 
occasion. See, e.g., Star Sales & Distrib. Corp. v. United States, 11 
CIT ——, Slip Op. 86-117, at 3 (Nov. 7, 1986); Computime, Inc. v. 
United States, 10 CIT ——, 622 F. Supp. 1083, 1085-86 (1985); 
Transmarine Navigation Corp. v. United States, 7 CIT 42, 43 (1984). 
It is clear, therefore, that the issues in this case are well-suited to 
determination by a single judge. In sum, plaintiff's contentions sim- 
ply do not support its motion for the designation of a three-judge 
panel. 

For the reasons stated, the chief judge finds that plaintiff has 
failed to demonstrate that the issues raised in this action warrant 
the designation of a three-judge panel. Accordingly, plaintiff's mo- 
tion that the chief judge designate three judges to hear and deter- 
mine this action is denied. 

Nothing in the opinion should be interpreted as expressing any 
view as to the merits of the litigation. 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 87-50) 
Burroucus Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 78-7-01362 


Before DiCar1o, Judge. 


Plaintiff challenges the United States Customs Service (Customs) classification of 
its merchandise under item 676.15 of the Tariff Schedules of the United States 
(TSUS) as accounting, computing and other data processing machines incorporating 
a calculating mechanism. Plaintiff contends this merchandise referred to as the C 
Series Calculators and TR/TT Series Machines does not incorporate a calculating 
mechanism and is properly classified as office machines not specially provided for, 
under item 676.30, TSUS. Alternatively, plaintiff asserts that if the merchandise is 
found to incorporate a calculating mechanism then the proper classification of the C 
Series Calculators is under item 676.20, TSUS, as calculating machines specially con- 
structed for multiplying and dividing and the TR/TT Series Machines is under item 
676.22, TSUS, as cash registers. 

Held: The merchandise does incorporate a calculating mechanism. The proper 
classification of the C Series Calculators and the TR/TT Series Machines is under 
item 676.15, TSUS, as accounting, computing and other data processing machines in- 
corporating a calculating mechanism. 

[Judgment for defendant.] 


(Decided April 15, 1987) 


Rode & Qualey (John S. Rode and William J. Maloney) for plaintiff. 
Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Susan Handler-Menahem) for defendant. 


DiCar.o, Judge: Plaintiff challenges the United States Customs 


Service (Customs) classification of merchandise invoiced as electron- 
ic desk calculators Styles C6451 and C6453 (the C Series Calcula- 
tors), transaction recorders models TR 101, TR 101-1, TR 102-3, TR 
102-6 and transaction terminals Models TT 102-3, TT 102-4, TT 
102-6, TT 142-3, and TT 142—4 (the TR/TT Series Machines) as ac- 
counting, computing and other data processing machines incorpo- 
rating a calculating mechanism under item 676.15 of the Tariff 
Schedules of the United States (TSUS) dutiable at 5.5% ad valorem. 
The Court has jurisdiction under 28 U.S.C. § 1581(a) (1982). The ac- 
tion is dismissed. 
Discussion 


Plaintiff contends the articles do not incorporate a “calculating 
mechanism” and are properly classified under item 676.30, TSUS, 
as office machines not specially provided for and dutiable at 5% ad 
valorem. Alternatively, plaintiff asserts that if the Court finds the 
merchandise does incorporate a calculating mechanism then the 
proper classification of the C Series Calculators is under item 
676.20, TSUS, as calculating machines specially constructed for 
multiplying and dividing dutiable at 5% ad valorem and the TR/TT 
Series Machines is under 676.22, TSUS, as cash registers dutiable at 
5% ad valorem. Defendant contends that if the merchandise is 
found to incorporate a calculating mechanism, but is found not to 
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be properly classified under item 676.15, TSUS, then it should be 
classified under item 676.25, TSUS, dutiable at 5.5% ad valorem. 


CALCULATING MECHANISM 


The first issue before the Court is whether the subject merchan- 
dise incorporates a “calculating mechanism” as that phrase is de- 
fined in Schedule 6, Part 4, Subpart G, Headnote 2(b), TSUS: 


A “calculating mechanism” is one designed to perform one or 
more of the four arithmetical operations, i.e., addition, subtrac- 
tion, multiplication, and division. 


Plaintiff concedes that the merchandise is capable of performing 
one or more of the four arithmetical operations but says that such 
calculations are not performed by a “mechanism” as that term has 
been defined for purposes of interpreting the TSUS by the court in 
Texas Instruments Inc. v. United States, 82 Cust. Ct. 272, C.D. 4810, 
475 F. Supp. 1183 (1979), aff'd, 67 CCPA 59, C.A.D. 1244, 620 F.2d 
269 (1980). 

The phrase “calculating mechanism” as a whole has never been 
judicially interpreted. This phrase as used in the TSUS has no di- 
rect counterpart in the Tariff Act of 1930 from which the TSUS 
evolved. The principal legislative history of the TSUS, the Tariff 
Classification Study prepared by the United States Tariff Commis- 
sion, indicates that all of Subpart G of the TSUS was derived from 
paragraphs 353 and 372 of the Tariff Act of 1930, which do not con- 
tain any reference to this phrase. See 8 Tariff Classification Study, 
253, 254, 273, 274, 280, 288, 289 (1960). 

The term “mechanism,” however, has been defined in what the 
Court considers authoritative and controlling precedent. In Texas 
Instruments, the court considered the proper classification of inte- 
grated circuits imported for incorporation and use in solid-state 
electronic digital watches. Customs classified the integrated circuits 
in the provision in Schedule 7, Part 2, Subpart E for “other assem- 
blies and sub-assemblies for watch movements,” item 720.75, TSUS. 
The appellate court affirmed the decision of the trial court which 
had determined that the articles in question were neither assem- 
blies nor sub-assemblies for watch movements within the meaning 
of Schedule 7, Part 2, Subpart E, Headnote 2(b), nor assemblies nor 
sub-assemblies for clock movements as defined in Schedule 7, Part 
2, Subpart E, Headnote 2(c). 

More specifically, the Court of Customs and Patent Appeals de- 
fined the term “mechanism” as used in the TSUS when reaching its 
determination on the government’s alternative claim for 
classification: 


(5) Clock Movement 


The Government argues that if the articles are not classifia- 
ble as watch movements they are classifiable as “clock move- 
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ments or mechanisms” under TSUS item 720.86, because sched- 
ule 7, part 2, subpart E, headnote 2(c), says for the purpose of 
subpart E: “The term ‘clock movements’ means any movement 
or mechanism, other than ‘watch movements’ as defined in 
headnote 2(b), above, intended or suitable for measuring time.” 
That ——e says the Government, requires that any time- 
keeping device not meeting the dimensional and physical re- 
quirements of “watch movement” be classified as a “clock 
movement or mechanism.” 

That ent turns on the meaning of “mechanism” at the 
time the TSUS were enacted. That meaning is of a breadth in- 
sufficient to encompass a solid-state module having no moving 
em. Webster’s Third New International Dictionary (1961) de- 
ines mechanism as “a piece of machinery: a structure of work- 
ing parts functioning together to produce an effect,” with ma- 
chine defined as “(a)ny device consisting of two or more * * * 
parts, which * * * may serve to transmit and modify force and 
motion * * *.” That that meaning has long been accepted is evi- 
dence by Lockwood’s Dictionary of Mechanical Engineering 
Terms (1913), defining mechanism as “an assemblage of parts 
* * * which embraces the essential principles on which the ma- 
chine is constructed,” and “machine” “an assemblage of parts 


* * * by which motion and force are transmitted.” 

The integrated circuit before us is not a sub-assembly of a 
mechanism for the same reason it is not a sub-assembly of a 
movement: there is simply no physical movement or motion 
generated in or by the circuit. 


Texas Instruments, 67 CCPA at 64, 620 F.2d at 272. 

Defendant argues that the definition of mechanism rendered by 
the court in Texas Instruments is not controlling in the present ac- 
tion. According to defendant, Texas Instruments “bears no rele- 
vance to this action as the relevant factors and Congressional intent 
are different in this case” as Texas Instruments “concerned the defi- 
nition of a different term in the context of a different industry and 
under a different state of facts as to the existence of the merchan- 
dise at the time of the enactment of the Tariff Schedules.” 

It is true that the court in Texas Instruments was concerned with 
a different industry, but its definition of mechanism involves the 
TSUS as a whole. The Texas Instruments Court stated at the outset 
that the government’s alternative argument “turns on the meaning 
of ‘mechanism’ at the time the TSUS were enacted” and went on to 
discuss generic definitions of mechanism existing at the time of that 
enactment. 67 CCPA at 64, 620 F.2d at 272. 

Defendant argues that Congress was aware of the emergence of 
computers at the time of enactment of the TSUS and must have 
had a meaning in mind for mechanism that would encompass such 
technology. As previously noted, the phrase “calculating mecha- 
nism” was created with passage of the TSUS and no congressional 
intent as to the meaning of the term mechanism is evident in the 
definition of that phrase provided in Schedule 6, Part 4, Subpart G, 
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Headnote 2(b), TSUS, quoted above. In view of the controlling defi- 
nition of mechanism rendered in Texas Instruments, this Court de- 
clines to engage in speculation regarding alleged congressional in- 
tent contrary to such definition. 

Relying upon the definition, plaintiff argues that the subject mer- 
chandise does not incorporate a calculating mechanism because all 
arithmetic computations take place completely within the 
Arithmetic Logic Unit (ALU), which does not contain moving parts. 
Plaintiff supports this position by testimony of its witnesses at trial 
indicating that only the electronic components of the ALU make 
the calculations. 

Plaintiff's application of the definition of mechanism determined 
in Texas Instruments is too narrow. In that case, the only article 
before the court was the solid-state integrated circuit. Defining 
mechanism as a “structure of working parts functioning together to 
produce an effect,” the court reasoned that by itself this circuit 
could not be an assembly or sub-assembly of a watch/clock move- 
ment or mechanism because it had no moving parts. Texas Instru- 
ments, 67 CCPA at 64, 620 F.2d at 272. 

It is conceded that the ALU does not contain moving parts. If as 
in Texas Instruments this were the only article before the Court 
then that case might dictate the outcome in this action. Employing 
the definition of mechanism utilized in that case, however, the ques- 
tion before this Court is whether the subject merchandise incorpo- 
rates a structure of working parts which function together to 
produce an effect, i.e. the calculations. 

Based on testimony at trial and an examination of the merchan- 
dise, the Court finds that the keyboard contains moving parts and 
that the keys must be depressed before there is input with which 
the ALU can perform its computations. After such computations 
take place, the printer (which also contains moving parts) usually is 
relied upon to visualize the results. Thus, the Court finds that the 
merchandise incorporates a calculating mechanism because of the 
interrelationship among the keyboard, the ALU, and the printer. 

This conclusion does not contradict testimony of plaintiffs wit- 
ness that the ALU is not connected by a mechanism but only by 
electrical wires. While it is agreed that no mechanism connects 
these individual parts, the parts taken as a whole constitute a cal- 
culating mechanism. The parts, some of which move, function to- 
gether to produce an effect, since input from the keyboard is com- 
puted in the ALU and the resulting calculations are usually visual- 
ized by the printer. 


Tue C Series CALCULATORS 


Plaintiff next argues that even if the C Series Calculators do con- 
tain a calculating mechanism, they should be classified under item 
676.20, TSUS, as calculating machines specially constructed for 
multiplying and dividing. Plaintiff contends that since the C Series 
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Calculators perform addition, subtraction, multiplication and divi- 
sion, they are calculating machines; and since they incorporate fea- 
tures for the specific purpose of enabling them to multiply and di- 
vide efficiently, they are specially constructed for multiplying and 
dividing. In support of its contention, plaintiff cites Clary Corp. v. 
United States, 48 Cust. Ct. 416, Abs. 66690 (1962); Air-Sea-Forward- 
ers andWholesale Business Machines v. United States, 55 Cust. Ct. 
456, Abs. 69589 (1965), aff'd 54 CCPA 67, C.A.D. 907 (1967); and 
Plus Computing Machines, Inc. v. United States, 44 CCPA 160, 
C.A.D. 655 (1957) which discuss the meaning of paragraphs 353 and 
372 of the Tariff Act of 1930, predecessors to item 676.20, TSUS. 

Defendant asserts that the C Series Calculators are “more than” 
or “other than” calculating machines specially constructed for mul- 
tiplying and dividing and argues that the cases cited by plaintiff 
“reveal the understanding and intent of Congress that the provision 
for calculating machines specially constructed for multiplying and 
dividing was limited to simple machines which basically performed 
the four arithmetical functions.” Defendant points to the 
preprogrammed functions of the C Series Calculators in support of 
its position that they are properly classified under item 676.15, 
TSUS, as accounting, computing and other data processing 
machines. 

The cases cited by plaintiff involve various machines which could 
multiply and divide by the use of unique structures designed for 
such purposes. In each case, the court confronted the question 
whether the unique structures which made the machine capable of 
multiplying and dividing more efficiently justified its classification 
separate from those machines which could only multiply and divide 
by repeated use of the same structures for adding and subtracting. 
In short, the courts focused upon whether the machines incorporat- 
ed “special” structures aiding multiplying and dividing justifying 
classification under paragraphs 353 or 372 or whether the machines 
were merely adding machines capable only of simple addition or 
subtraction. 

The Court finds these cases do not provide guidance in the 
present action for two reasons. The cases were decided before enact- 
ment of the TSUS and the courts prior to such enactment could not 
have considered other special categories created for machines incor- 
porating a calculating mechanism such as item 676.15, TSUS, in- 
volving accounting, computing and other data processing machines. 
Also, the C Series Calculators are much more technologically ad- 
vanced than the machines in the earlier cases and that fact takes 
the issue of their proper classification beyond the specific analysis 
in the prior cases refining the distinction between specially con- 
structed machines for multiplication and division and mere adding 
machines. 

The C Series Calculators, unlike the machines in the cited cases, 
are capable of doing much more than the four basic arithmetic 
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functions. These machines are preprogrammed to guide the user 
through intricate business computations regarding financial equa- 
tions for installment, commercial and mortgage loans; future value 
calculations for individual retirement accounts; and many other 
banking and some non-banking problems. The machines are priced 
higher than those which perform only the four arithmetic functions 
because of such preprogramming and plaintiff markets them by 
highlighting these preprogrammed aspects. See Exhibit C (stating 
that the “Burroughs C6453 is more than just a new calculator, it’s a 
whole new way of simplifying program input for solutions for your 
financial problems”); see also Exhibit B. 

The “more than” doctrine basically says “that from the stand- 
point of functional analysis the object is a combination not ade- 
quately described by a particular tariff term.” Evvan Importers Inc. 
v. United States, 85 Cust. Ct. 51, 52-53, C.D. 4869 (1980). It has been 
held that only the most general rules have evolved from cases deal- 
ing with the “more than” doctrine, and that each case must be de- 
cided on its own facts. E. Green & Son, Inc. v. United States, 59 
CCPA 31, C.A.D. 1032, 450 F.2d 1396 (1971); Ozen Sound Devices v. 
United States, 67 CCPA 67, C.A.D. 1246, 620 F.2d 880 (1980). 

In the case at hand, the Court finds that the preprogramming is 
the most significant feature of the C Series Calculators. The 
preprogramming enables a user to perform mathematical tasks far 
beyond those of machines designed specifically for multiplication 
and division. The Court holds that the C Series Calculators are 
“more than” calculating machines specially constructed for multi- 
plying and dividing and are not properly classifiable under item 
676.20, TSUS. 

Defendant contends that because of the preprogramming features 
of the C Series Calculators this merchandise is properly classified 
under item 676.15, TSUS, as accounting, computing, and other data 
processing machines. Plaintiff points to the testimony of its witness 
and argues that the general term “data processing” is limited to de- 
vices which have an input and output structure and a large amount 
of storage and memory potential. Plaintiff also claims that data 
processors only include devices incorporating hardware working in 
conjunction with software. Plaintiff asserts that the C Series Calcu- 
lators are not data processing machines because they do not have a 
large amount of memory capacity or storage capability and rely on 
the use of firmware as opposed to software. 

Plaintiff also states that the reliance on firmware makes its ma- 
chines limited to a very specific purpose, since firmware is program- 
ming less susceptible to change than software. Plaintiff claims that 
the specific purpose is as a calculating machine and that the inferi- 
or heading for “calculating machines specially constructed for mul- 
tiplying and dividing” more specifically describes this multipurpose 
machine according to such principal purpose. To bolster its position, 
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plaintiff points to Headnote 2, Part 4, Schedule 6 of the TSUS 
which states: 


Unless the context requires otherwise, and subject to headnote 
1 to subpart A of this part, a multi-pu machine is classifia- 
ble according to its principal purpose, but if such a machine is 
not described in a superior tariff heading as to its Ler pur- 
pose, or if it has no one principal purpose, it is classifiable in 
subpart H of this part as a machine not specially provided for. 


The Court must determine whether the data processing machines 
covered by item 676.15, TSUS are limited as plaintiff has suggested. 
Where there is an enumeration of specific words of description (e.g., 
“accounting,” “computing”) followed by a general term or phrase 
(e.g., “other data processing machines”) the rule of ejusdem generis 
aids in statutory interpretation. See, e.g., European Trading Co. v. 
United States, 19 CCPA 82, 86-87, T.D. 45225 (1931). Under ejusdem 
generis, which means “of the same kind,” where an enumeration of 
specific things is followed by a general word or phrase, the general 
word or phrase is held to refer to things of the same kind as those 
specified. Izod Outerwear, Div. of General Mills, Inc. v. United 
States, 9 CIT ——, Slip Op. 85-72 (July 23, 1985). 

The Court turns to a lexicographical source prior to enactment of 
the TSUS for a common meaning of accounting and computing 
machines: 


Accounting machine: 1: a key-operated machine which dates, 
codes, tabulates, adds, subtracts, or totals chiefly in the process 
of keeping business records (as accounts payable or receivable) 
2: a business machine that selects information from punched 
cards fed into it tabulates, adds, subtracts, or totals in various 
predeterminable ways, and prints the results. 


Webster’s Third New International Dictionary, 13 (1961). 
Computing machine: COMPUTER 
Id. at 468. 


Computer: One that computes: as a: a calculator esp. eaters 
for the solution of complex mathematical problems; specif: an 
automatic electronic machine for performing simple and com- 
plex calculations * * *. 


In light of these definitions which evidence the common meaning 
of such terms at the time of the enactment of the TSUS the Court is 
not persuaded that the types of data processing machines covered 
by item 676.15, TSUS, are limited as plaintiff has suggested. A large 
amount of memory capacity and storage capability and a reliance 
on software rather than firmware are not prerequisites to classifica- 
tion under this provision of the TSUS. 

Plaintiff has failed to overcome the presumption of correctness 
that attaches to Customs classification. The Court finds that the C 
Series Calculators are data processing machines similar to account- 
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ing and computing machines. The Court holds that the principal 
purpose of these machines is as data processing machines and that 
they are properly classified under item 676.15, TSUS. 


Tue TR/TT Series MAcHINES 


The final contention made by plaintiff is that the TR/TT Series 
Machines should be classified under item 676.22, TSUS, as cash reg- 
isters. In support of this position, plaintiff cites again to Headnote 
2, Part 4, Schedule 6, TSUS and argues the principal purpose of 
these machines is as a cash register. 

Plaintiff points to a lexicographical source before enactment of 
the TSUS, which defines cash registers as 


A business machine that records the amount of money received 
(as in running daily sales), that usu. has a money drawer, that 
exhibits the anuont of each sale, and that often performs relat- 
ed operations (as totaling receipts, counting particular opera- 
tions, certifying sales slips, or punching coded data on tape for 
later recording in ledgers or analysis sheets). 


Webster’s Third New International Dictionary at 347. Plaintiff also 
cites to the Explanatory Notes to the Brussels Nomenclature, Vol- 
ume III, 895 (1967), under heading 84.52: 


(C) CasH REGISTERS 


These machines are used in shops, offices, etc., to provide a 


record of all money transactions as they occur, and are often 
combined with the till or drawer in which the cash is kept. In 
addition to keeping in the machine a record of each transac- 
tion, they often provide a visual indication of the amount in- 
volved and a separate printed ticket indicating the amount. 


Plaintiff asserts that the testimony of its witnesses and the exhib- 
its introduced at trial show the purpose of the TR/TT Series Ma- 
chines is to record a broad range of money transactions and to es- 
tablish effective cash control. Plaintiff contends that the machines: 
“(1) are used in business; (2) record the amount of money received; 
(3) record such amounts on a running daily total basis; (4) exhibit 
the amount of each receipt; (5) total receipts; (6) count particular op- 
erations; (7) certify sales slips; and (8) provide coded data on a tape 
for later recording on other documents or ledgers or accounts.” Ac- 
cording to plaintiff, the machines fit the description covered by this 
eo nomine provision covering all forms of cash registers. 

Defendant cites to a different lexicographical source which de- 
fines cash registers as “[A]n automatic mechanical device with key- 
board for recording, adding and displaying the amount of cash 
placed in its money drawer.” “unk and Wagnall’s New Standard 
Dictionary (1956). Because the TR/TT Series Machines do not con- 
tain a cash drawer and are not used to “ring up cash purchases” as 
its witness testified cash registers traditionally do, defendant argues 
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that the machines are not cash registers. Defendant also asserts 
that plaintiff does not market the machines as cash registers and 
that they are not sold to retail stores where customarily cash regis- 
ters are used. 

Defendant further argues that the machines should not be classi- 
fied as cash registers because they are “more than” cash registers 
within the meaning of that provision. In support of this claim, de- 
fendant points to the variety of functions the TR/TT Series Ma- 
chines are capable of performing such as the ability to verify ac- 
count numbers, process and record the transfer of funds among ac- 
counts, read magnetically encoded data on credit cards, and provide 
general auditing. 

Based upon the testimony and exhibits presented at trial, the 
Court finds that the TR/TT Series Machines can be used in business 
to do the operations enumerated by plaintiff. The machines are also 
capable of performing the additional operations outlined by defend- 
ant, however, and the Court is persuaded that the additional func- 
tions make these machines “more than” cash registers. 

Plaintiff has failed to overcome the presumption of correctness 
that attaches to Customs classification. The Court finds that the 
principal purpose of these machines is as data processing machines 
similar to accounting and computing machines. The Court holds 
that the TR/TT Series Machines are properly classified under item 
676.15, TSUS. 


CoNCLUSION 


The Court concludes that the C Series Calculators and the TR/TT 
Series Machines incorporate a calculating mechanism and are prop- 
erly classified as accounting, computing and other data processing 
machines incorporating a calculating mechanism under item 
676.15, TSUS. The Court affirms Customs classification. The action 
is dismissed. 


(Slip Op. 87-51) 


ForMER EMPLOYEES OF USX Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-08-01077 
[Defendant’s motion to dismiss is granted.] 
(Decided April 16, 1986) 
Gary Allen, pro se, for plaintiffs. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 


mercial Litigation Branch, Elizabeth C. Seastrum, Civil Division, United States De- 
partment of Justice, for defendant. 
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OPINION 


Restani, Judge: Plaintiffs, one named and two unnamed former 
employees of USX corporation filed a petition for certification of eli- 
gibility to apply for trade adjustment assistance under the Trade 
Act of 1974, 19 U.S.C. §§ 2271-2395 (1982 & Supp. III 1985). The Di- 
rector of the Office of Trade Adjustment Assistance, Department of 
Labor (OTAA) returned the petition without publishing a notice of 
final determination, and apparently, without publishing a notice in 
the Federal Register that the petition was received and an investi- 
gation initiated. In moving to dismiss plaintiff's challenge, defend- 
ant acknowledges that no investigation was ever conducted on the 
petition.! Defendent maintains that it acted properly in not con- 
ducting an investigation, however, because the petition was never 
properly filed. 

Under the Trade Act of 1974, the Secretary of Labor has a duty to 
“conduct an investigation of each properly filed petition for certifi- 
cation of eligibility for trade adjustment assistance benefits; to pub- 
lish notice that each petition has been received and an investigation 
initiated; and to publish a notice and summary of the final determi- 
nation concerning each petition.” Woodrum v. Donovan, 4 CIT 46, 
55, 544 F. Supp. 202, 208-09, reh’g denied, 4 CIT (1982). See 19 
U.S.C. §§ 2271(a), 2273(c) (1982); 29 C.F.R. §§ 90.12, .16(c), .16(f) 
(1986). In order to set the Secretary’s statutory obligations into mo- 
tion, however, a petition must be properly filed. Woodrum, 4 CIT at 
55, 544 F. Supp. at 208-09; see 19 U.S.C. §§ 2271(a), 2273(c); 29 
C.F.R. § 90.12. 

Defendant raises two grounds for refusing to accept the petition 
at issue. First the petition was only signed by one worker, in his in- 
dividual capacity. Second, even if signed by the proper parties, the 
attempted filing was nevertheless untimely. Plaintiff does not ap- 
pear to argue that his petition met the Secretary’s filing require- 
ments, but instead asserts that various other factors should be con- 
sidered in determining the timeliness of the petition.” 

The statute provides that a petition may be filed with the Secre- 
tary “by a group of workers or their certified or recognized union or 
other duly authorized representative.” 19 U.S.C. § 2271(a); see also 
29 C.F.R. §90.11(a). The Secretary’s regulations further provide 
that: 


* Defendant begins its argument by moving “[pjursuant to Rule 12(bX6) of the Rules of this Court” to dismiss plaintiff's 
challenge “ ‘for failure to state a claim upon which relief can be granted,” and concludes “[flor all of the reasons above, the 
Government respectfully urges the Court to dismiss Mr. Allen’s action for lack 
Motion to Dismise at 1&8. CL. CLT. Rule 12b\6) provides for neither of these 
join a party under Rule 19.” Defendant makes no argument regarding failure to join a party and court assumes 
defendant made an inadvertent reference to Fed. R. Civ. P. 12(bX6). eee ae at pages 6-7, footnote 4 of its 
brief that the court should exercise jurisdiction despite the fact that no final determination was ever published in the Fed- 
eral Register, see Tyler v. United States, 3 CIT 62, 66, 535 F. Supp. 691, 004 (1868) tating that to require the 
Labor to publish notice of his final determination “would exalt form over substance”), the court assumes that defendant in- 
tends its motion to be considered as one to dismiss “for failure to state a claim upon which relief can be granted,” pursuant 
to CLT. Rule 12(bX5), and not “for lack of subject matter jurisdiction,” ee Rule 12(bX1). 

factors Se ee ee ee renee een import restrictions on steel and the 
Prt we yonqee ae for certification regarding employees of In addition, See 
sions which are unrelated to trade adjustment pore deme neat he 7 tee ered coer Labor. 
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Every petition filed with the Department shall clearly state the 
group of workers on whose behalf the petition is filed and the 
name(s) and address(es) of the person(s) by whom the petition is 
filed. Every petition shall be signed by at least three individu- 
als of the petitioning group or by an official of a certified or rec- 
ognized union or other duly authorized representative. 


29 C.F.R. § 90.11(b). 

The petition at issue, which lists Mr. Gary Allen and two badge 
numbers as the petitioning workers, is signed only by Mr. Allen. 
The record does not indicate that Mr. Allen is an official of a certi- 
fied or recognized union or other duly authorized representative.® 
Neither does the record indicate any attempt to amend the petition 
by supplying the names, addresses and signatures of the two addi- 
tional workers, or to substitute another signature for Mr. Allen’s, 
although Mr. Allen was apprised of the defect.‘ 

The petition submitted by Mr. Allen does not satisfy the require- 
ments of the statute. Standing alone, Mr. Allen is not “a group of 
workers.” Furthermore, his capacity as a millwright does not enti- 
tle him to file a petition as the group’s “certified or recognized 
union or other duly authorized representative.” 19 U.S.C. § 2271(a). 
Although the statute does not specify what constitutes a group of 
workers, in common meaning a “group” is not one individual, and 
the legislative history refers to a group of at least three workers. S. 
Rep. No. 1298 93d Cong., 2d Sess. 132, reprinted in 1974 Code Cong. 
& Ad. News 7186, 7274. In addition, the applicable regulation re- 
quires the signatures of three workers. The petition at issue not on- 
ly lacks the two additional signatures, it lacks the names, addresses, 
telephone numbers, and dates of separation, of the other two peti- 
tioners as requested by the petition form. 

The deficiencies of this petition go beyond inadvertent and techni- 
cal omissions which may be overlooked.' In its present state, the pe- 
tition lacks the force of a statement made by, or on behalf of a 
group of workers. The stature of the statements made by Mr. Allen 
is not enhanced by the mere addition of two badge numbers. Even if 
OTAA were more successful than Mr. Allen in locating the two 
workers whose badge numbers are listed on the petition, it would 
have no assurances that these workers would be willing to join Mr. 
Allen’s petition, or stand behind its accuracy. See 29 C.F.R. 
§ 90.11(b) (“Signing of a petition shall constitute acknowledgement 
that each signer has read the entire petition, that to the best of the 


gant petition states that it is being filed in the petitioner’s representative capacity as “millwright.” Administrative 
at 7. 

‘In a letter dated the same day as the petition, Mr. Allen explained to the Director of the OTAA that “on the petition 
you sent me I’ve included my badge # and two other employe/e}s{’] badge numbers which I have yet [to] receive[] the infor- 
mation on. I have another copy of the petition if I receive that information from U.S. Steel union then I will forward that to 
you. [I}f not it can be obtained either at U.S. Steel or the union itself.” Administrative Record at 5. Approximately one week 
later the Director advised Mr. Allen that, inter alia, the petition would not be accepted without the requisite signatures. 
Administrative Record at 10. There is no indication in the record of any attempt to forward the names, signatures or other 
information regarding the other two workers. 

5 Although the legislative history of the Trade Act of 1974, S. Rep. No. 1298, 93d Cong., 2nd Sess. 131-32, reprinted in 
1974 Code Cong. & Ad. News 7186, 7273-74, indicates that the petitioning process is to be streamlined, certain minimal re- 
quirements must be met. 
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signer’s knowledge and belief the statements therein are true, and 
that each signer is duly authorized to sign such a petition.”). 

Furthermore, although plaintiff did not request such relief, one 
might argue that the court should exercise its equitable jurisdiction 
to order the acceptance of a corrected petition. Assuming arguendo 
that such a petition would relate back to the original “filing” date, 
so as to protect against the effects of any limitations period, the 
court would not exercise such jurisdiction. First, as indicated, plain- 
tiff has never stated that he is able to comply with the statutory or 
regulatory filing requirements, and the record indicates that in all 
likelihood he would have secured the additional signatures had he 
been able to do so. Second, to allow a correction to be submitted at 
this late date in a case where plaintiff had a much more timely op- 
portunity to correct his error does not further the goals of the statu- 
tory scheme. See Former Employees of Westmoreland v. United 
States, 10 CIT ——, 650 F. Sup. 1021, 1024 (1986) (discussing the leg- 
islative goal of prompt return to the work force and the targeting of 
benefits to accomplish this goal). 

The statute does not require the Secretary to commence an inves- 
tigation at the request of a single worker acting in an individual ca- 
pacity. The court therefore finds that the Secretary has acted prop- 
erly in refusing to commence an investigation, where the petition 
was not filed and endorsed by a group of workers or their represent- 
ative and where the petitioner was advised of the omission in a 
timely fashion. 

The Secretary further argues that it properly refused to accept 
the petition because Mr. Allen was fired more than one year before 
the petition was “filed.” The statute and regulations do not set 
forth a time period, per se, for the filing of petitions. Rather, they 
provide that a group certification, once granted, shall not apply to 
any individual members of the group who were separated more 
than 1 year before the filing of a petition. 19 U.S.C. § 2273(b) (1982). 
See Former Employees of Travenol Laboratories, Inc. v. United 
States, 11 CIT ——, Slip Op. 87-24 (March 9, 1987) (certain workers 
properly excluded from the Secretary’s affirmative determination 
certifying a group, where such workers were separated more than 
one-year before the filing of the group’s petition). While the one- 
year rule has been applied by this court to deny certification to an 
entire group, where every individual member of the group was fired 
more than one year before filing of a petition, see Former Employees 
of Westmoreland, 650 F. Supp. 1021, it has not been applied to bar 
filing of a petition. It is the filing of a petition which sets in motion 
the verification and investigation of that petition and subsequent 
determinations of certification and individual eligibility. 29 C.F.R. 
§§ 90.12, .15, .16. In most circumstances, to allow the Secretary to 
make determinations of eligibility before accepting petitions for fil- 
~ 6 The record indicates that Mr. Allen was also advised of this view. Administrative Record at 10. One might argue that 


Mr. Allen might have lost incentive to file a petition in the proper form because of this advice. The record indicates, howev- 
er, that Mr. Allen was not deterred from pursuing his case by this response. 
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ing would undermine the procedural protections afforded by the 
statute. See, e.g, Woodrum, 4 CIT at 54-55, 544 F. supp. at 208-09. 

Even if this court were persuaded that the Secretary could prop- 
erly take into account the status of an entire group before accepting 
a petition for filing and verifying it, it is not clear what effect the 
ultimate eligibility of individual petitioning members of a group 
should have on the filing of a petition on behalf of the entire group. 
Since the petition in this case was not filed by a group of workers or 
their representative, there is no need to rule upon the ultimate eli- 
gibility of the sole petitioning worker or the effect an individual pe- 
titioning worker’s eligibility has upon the filing of a petition. De- 
fendant’s motion to dismiss is granted. 


(Slip Op. 87-52) 


PPG Inoustries, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, AND VITRO 
Fiex, S.A. AND CRISTALES INASTILLABLES DE Mexico, S.A., PLAINTIFFS v. 
Unrtep STATES, DEFENDANT, PPG Inpustrigs, Inc., L-N Sarety G.ass, 
S.A. De C.V., DEFENDANT-INTERVENORS, AND PPG INbustRIES, INC., PLAIN- 
TIFF v. UNITED STATES, DEFENDANT, VITRO FLEX, S.A. AND CRISTALES INAS- 
TILLABLES De Mexico, S.A., DEFENDANT-INTERVENORS 


Consolidated Court No. 85-02-00264 


Before Carman, Judge. 
[Defendant’s motion for severance and dismissal for mootness granted.] 
(Decided April 20, 1987) 


Stewart and Stewart (Terence P. Stewart on the motion) for the plaintiff, PPG In- 
dustries, Inc. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Platte B. Moring, 
III on the motion) for the defendant, United States. 

Brownstein, Zeidman and Schomer (David R. Amerine and Irwin P. Altschuler on 
the motion) for the defendant-intervenors, Vitro Flex, S.A., et al. 

Jones, Day, Reavis & Pogue (Jerome J. Zaucha on the motion) for defendant-inter- 
venors, L-N Safety Glass, S.A. de C.V. 


CarMAN, Judge: Defendant United States moves for severance of 
the original Court No. 85-02-00264 and Court No. 8409-01322 
from this consolidated case, Court No. 85-02-00264, and dismissal 
of these two actions for mootness. The third case under consolida- 
tion, Court No. 85-02-00198, which challenges the validity of the 
original countervailing duty order, is not included in this motion to 
sever and dismiss. Defendant-intervenors Vitro Flex, S.A., et al, 
support the motion. Plaintiff PPG opposes the motion. Defendant- 
intervenor L-N Safety Glass, S.A. de C.V. takes no position on the 
motion. Defendant’s motion is granted. 
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BACKGROUND 


This consolidated case covers three separate actions challenging 
the countervailing duty investigation and determination of the In- 
ternational Trade Administration, United States Department of 
Commerce (ITA) concerning fabricated automotive glass from Mexi- 
co. In the first action, Court No. 84-09-01322, plaintiff PPG Indus- 
tries, Inc. (PPG) challenges the ITA’s decision not to initiate the in- 
vestigation of two programs involving debt rescheduling and natu- 
ral gas pricings alleged to constitute bounties or grants in the 
initiation of a countervailing duty investigation of automotive glass 
from Mexico. Initiation of Countervailing Duty Investigation; 
Fabricated Automotive Glass From Mexico. 49 Fed. Reg. 33919 
(1984). The second action, Court No. 85-02-00264, involves PPG’s 
challenge of certain aspects of the final affirmative countervailing 
duty determination of automotive glass from Mexico by the ITA. Fi- 
nal Affirmative Countervailing Duty Determination and Counter- 
vailing Duty Order: Fabricated Automotive Glass From Mexico. 50 
Fed. Reg. 1906 (1985). 

The third action, Court No. 85-02-00198, in which PPG is a de- 
fendant-intervenor, involves challenges to the final affirmative 
countervailing duty determination by Vitro Flex, S.A. and Cristales 
Inastillables De Mexico, S.A. (Vitro Flex and Cristales), two Mexi- 
can manufacturers, producers, and exporters of the fabricated auto- 
motive glass at issue. Vitro Flex and Cristales contest, among other 
things, the validity of the ITA’s final affirmative determination in 
the countervailing duty investigation of the subject automotive 
glass. Both Vitro Flex and Cristales are also defendant-intervenors 
in Court No. 84-09-01322. Vitro Flex and Cristales also challenge 
the ITA’s determination PPG had standing to file a countervailing 
duty investigation petition involving fabricated automotive glass 
from Mexico. Court No. 85-02-00198 is not the subject of defend- 
ant’s motion to sever and dismiss and remains as a separate pend- 
ing action before this Court. 

The ITA published its final affirmative countervailing duty deter- 
mination and order, Final Affirmative Countervailing Duty Deter- 
mination and Countervailing Duty Order: Fabricated Automotive 
Glass From Mexico, 50 Fed. Reg. 1906 (1985), on January 14, 1985 
and directed the United States Customs Service (Customs) 


to suspend liquidation of all entries of fabricated automotive 
po rom Mexico (except that manufactured and exported by 

N Safety Glass) which are entered, or withdrawn from ware- 
house, for consumption, and to require a cash deposit or bond 
on this merchandise in the amounts equal to the estimated net 
bounty or grant. 


50 Fed. Reg. at 1906. On January 2, 1986, Vitro Flex and Cristales 
“requested in accordance with § 355.10 of the Commerce Regula- 
tions an administrative review of the [countervailing duty order of 
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January 14, 1985].” Fabricated Automotive Glass From Mexico; Fi- 
nal Results of Countervailing Duty Administrative Review, 51 Fed. 
Reg. 44,652 (1986). This requested administrative review applies to 
all three actions: Courts Nos. 84-09-01322, 85-02-00198, and 
85-02-00264. 

These three actions, Court Nos. 84-09-01322, 85-02-00198, and 
85-02-00264, were consolidated on July 19, 1985. All the parties 
submitted their briefs in these actions on or before April 7, 1986, 
and oral argument was scheduled for December 11, 1986. This 
Court rescheduled oral argument for February 5, 1986 to specifical- 
ly address the present motion to dismiss upon notice of the ITA’s is- 
suance, on December 4, 1986, and subsequent publication, of the fi- 
nal results of the countervailing duty administrative review (751 re- 
view of automotive glass) and upon notice of defendant’s intention 
to file the instant motion to sever and dismiss. 

The results of the 751 review of automotive glass served as the 
basis for the actual assessment rate of the countervailing duties for 
the involved automotive glass entries and the cash deposits of esti- 
mated countervailing duties for the prospective entries pursuant to 
19 U.S.C. § 1675(a). As a result of the 751 review of automotive 
glass, the ITA determined “the total bounty or grant during the pe- 
riod of review to be 2.45 percent ad valorem for 1984 and 0.17 per- 
cent ad valorem for 1985, the latter a rate the Department consid- 
ers to be de minimis.” 51 Fed. Reg. at 44,652. The ITA indicated it 
would instruct Customs “to assess countervailing duties of 2.45 per- 
cent of the f.o.b. invoice price on any shipments of this merchandise 
entered, or withdrawn from warehouse, for consumption on or after 
October 24, 1984, and exported on or before December 31, 1984.” 51 
Fed. Reg. at 44,655. The ITA further indicated it would “instruct 
*** Customs * * * not to assess countervailing duties for ship- 
ments of this merchandise exported on or after January 1, 1985 and 
on or before December 31, 1985.” Jd. 


DIscussion 


The question presented is whether or not the issues, in an action 
challenging an ITA final affirmative countervailing duty determi- 
nation, are rendered moot by the issuance of the ITA’s final results 
of the countervailing duty administrative review (751 review)! 
before the Court has reviewed and determined the issues presented 
in the action challenging the original countervailing duty determi- 
nation. This Court holds the issues presented in the actions chal- 
lenging the original countervailing duty determination filed by 
PPG, were rendered moot upon the completion and the issuance of 
the results of the 751 review of automotive glass. 

The doctrine of mootness is based upon the premise: “a case is 
moot when the issues presented are no longer ‘live’ or the parties 
lack a legally cognizable interest in the outcome.” Powell v. McCor- 


1 Section 751 of the Tariff Act of 1930, as amended by the Trade and Tariff Act of 1984, 19 U.S.C. § 1675. 
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mack, 395 U.S. 486, 496 (1969). Federal courts, established under 
Article III of the United States Constitution, such as this Court, 
“lack jurisdiction to decide moot cases because their constitutional 
authority extends only to actual cases or controversies * * *[;] a liti- 
gant must have suffered some actual injury that can be redressed 
by a favorable judicial decision.” Jron Arrow Honor Society v. Heck- 
ler, 464 U.S. 67, 70 (1983) (citation omitted.) 

Certain corollaries of the mootness doctrine have been estab- 
lished which bear direct application on the motion before this 
Court. One such corollary is “the federal courts will not give adviso- 
ry opinions.” Flast v. Cohen, 392 U.S. 83, 96 (1968), quoting C. 
Wright, Federal Courts 34 (1963). Another corollary is “no justicia- 
ble controversy is presented * * * when the question sought to be 
adjudicated has been mooted by subsequent developments * * *.” Id. 
at 95 (footnote omitted). Yet, it must always be remembered “that 
‘[jjusticiability is * * * not a legal concept with a fixed content or 
susceptible of scientific verification. Its utilization is the resultant 
of many subtle pressures * * *.’” Jd. at 95 (quoting Poe v. Ullman, 
367 U.S. 497, 508 (1961)). 

Defendant states that because the results of the 751 review will 
control the actual assessment of duties and rates of deposits for fu- 
ture entries of the merchandise in question, the challenge of the 
original countervailing duty determination could not result in this 
Court providing any presently effective or meaningful remedy. Any 
recalculated subsidy rate determined on a remand would not serve 
as the basis for actual duty assessments or deposits of estimated du- 
ties; these assessments and deposits will be based upon the 751 re- 
view results. Therefore, according to defendants, any decision ren- 
dered by this Court in favor of plaintiff would have only an advisory 
effect, clearly impermissible for a court established by Article III of 
the Constitution. Defendant-intervenors concur with this argument. 

Plaintiff, on the other hand, argues the relief sought consists of 
more than a recalculation of duty rates: “the chief effect of judicial 
review of original agency determinations is the corrective effect the 
Court’s review will have upon the agency’s treatment of the issues 
involved in the subsequent [751] reviews, as well as in other cases 
involving the same issues.” Plaintiff PPG Industries, Inc.’s Opposi- 
tion To Defendant’s Motion to Dismiss at 16, PPG Industries, Inc. v. 
United States, Consolidated Court No. 85-02-00264. Such issues, as 
exemplified in this action, could consist of the faulty interpretation 
of countervailing duty law or the incorrect utilization of methodolo- 
gies by the ITA. 

A countervailing duty investigation is initiated by the ITA upon 
receipt of a proper petition by an interested party or upon a deci- 
sion by the ITA that information available warrants such an inves- 
tigation, pursuant to 19 U.S.C. § 167la. The ITA must issue a pre- 
liminary countervailing duty determination, pursuant to 19 U.S.C. 
§ 1671b, within a statutorily set amount of days after the initiation 
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of an investigation. If the preliminary determination is affirmative 
in establishing a reasonable basis exists to believe or suspect a sub- 
sidy is being provided with respect to the merchandise, then the 
ITA is required to include an estimate of the net subsidy in the de- 
termination and: 


(1) shall order the suspension of liquidation of all entries of 
merchandise subject to the determination which are entered, or 
withdrawn from warehouse, for consumption on or after the 
date of publication of the notice of the determination in the 
Federal ter. 

(2) shall order the posting of a cash deposit, bond, or other se- 
curity, as it deems appropriate, for each entry of the merchan- 
dise concerned equal to the estimated amount of the net subsi- 


y, and 

(3) shall make available to the Commission all information 
upon which its determination was based and which the Com- 
mission considers relevant to its injury determination, under 
such procedures as the administering authority and the Com- 
mission may establish to prevent disclosure, other than with 
the consent of the party providing it or under protective order, 
of any information to which confidential treatment has been 
given by the administering authority. 


19 U.S.C.A. § 1671b(d) (1980 & Supp. 1985). 

Within 75 days after the preliminary determination prescribed in 
§ 1671b(d), the ITA must issue a final countervailing duty determi- 
nation pursuant to 19 U.S.C. § 1671d. The purpose of the final coun- 
tervailing duty determination is to establish the basis for a final 
countervailing duty determination order and to set estimated duties 
from the date thereon. The International Trade Commission (ITC) is 
also involved in a separate injury determination of the imported 
merchandise and if found to be affirmative, the ITC will notify the 
ITA of such an affirmative finding. The ITA then must publish a 
countervailing duty order within seven days which: 


(1) directs customs officers to assess a countervailing duty 
equal to the amount of the net subsidy determined or estimated 
to exist, within 6 months after the date on which the adminis- 
tering authority receives satisfactory information upon which 
the assessment may be based, but in no event later than 12 
months after the end of the annual accounting period of the 
manufacturer or exporter within which the merchandise is en- 
tered, or withdrawn from warehouse, for consumption, 

(2) shall presumptively apply to all merchandise of such class 
or kind exported from the country investigated, except that if— 


(A) the administering authority determines there is a 
significant differential between companies receiving subsi- 
dy benefits, or 

(B) a State-owned enterprise is involved, 


the order may provide for differing countervailing duties, 
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(3) includes a description of the class or kind of merchandise 
to which it applies, in - detail as the administering authori- 
ty deems necessary, and 

(4) requires nen de « poor of estimated countervailing duties 
pending liquidation of entries of merchandise at the same time 
as estimated normal customs duties on that merchandise are 
deposited. 


19 US.C.A. § 1671(eXaX1H{(4) (1980 & Supp. 1985). See 19 C.F.R. 
355.36 (1985). 

Administrative reviews of the final countervailing duty determi- 
nation, otherwise known as section 751 reviews, are provided for in 
section 751 of the Tariff Act of 1930, as amended by the Trade and 
Tariff Act of 1984, 19 U.S.C. § 1675, where, upon request, the ITA is 
required to: 

(A) review and determine the amount of any net subsidy, 

(B) review, and determine (in accordance with paragraph 
(2), the amount of any antidumping duty, and 

(C) review the current status of, and compliance with, 
any agreement by reason of which an investigation was 
suspended, and review the amount of any net subsidy or 
margin of sales at less than fair value involved in the 
agreement, 


and shall publish the results of such review, together with no- 
tice of any duty to be assessed, estimated duty to be deposited, 
or investigation to be resumed in the Federal Register. 


19 U.S.C.A. § 1675(aX(1K AC) (1980 & Supp. 1985). The 751 review 
must be performed, upon request, during each 12 month period 
from the anniversary date of the publication of a countervailing du- 
ty order.” If there is no request, pursuant to 19 C.F.R. § 355.10(d), 
“Commerce instructs Customs to assess duties on entries in the rel- 
evant review period at rates equal to the cash deposit or bond 
required at the time of entry.” British Steel Corp. v. United States, 
—— CIT ——, 647 F. Supp. 928, 929 n. 2 (1986), appeal dismissed, 
—— F.2d —— (Fed. Cir. 1987). 
The function of a 751 review, as stated in British Steel, is: 


twofold: first, on the basis of the information obtained during 
the review, Commerce calculates the amount of subsidies ob- 
tained by the company in the review period and liquidates the 
entries in that period according to the rates calculated; second, 
Commerce then uses the same figure to set the estimated duty 
rate for the following year, according to which deposits on en- 
tries in that year will be required. 
Id. at 929 n.1. 
It is of signal importance to understand the basis for the actual 
assessment or collection of countervailing duties and deposit rates 
? Prior to the 1984 amendment, 751 reviews were commenced automatically by Commerce initially starting within 12 


months of the countervailing duty order. See section 1675 of the Trade Agreements Act of 1979; See also, British Steel Corp., 
647 F. Supp. at 929 n. 2. 
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on future entries subsequent to the 751 review is the 751 review re- 
sults. After the 751 review has been completed, neither the actual as- 
sessment of duties nor the estimation of duty rates for future entries 
are based on the net subsidy determined in the final countervailing 
duty order and determination. See Alhambra Foundry v. United 
States, —— CIT ——, 635 F. Supp. 1475 (1986). In the instant case, 
any remand directing the ITA to alter the amount of deposit rates 
determined in the final affirmative countervailing duty order, after 
the 751 review has already been published establishing the counter- 
vailing duties to be assessed or deposited on future entries, would be 
futile since the remand could never affect the amount of the actual 
countervailing duty assessments nor the deposits of estimated du- 
ties. The results of the 751 review have finally fixed the actual as- 
sessments and have set new estimated deposit rates for future 
entries. 

The Court has had opportunities in the past to address similar is- 
sues. In Alhambra Foundry v. United States, ——- CIT ——, Slip Op. 
85-130 (December 30, 1985) (motion for judgment upon agency 
record partially granted and remanded to agency for further ac- 
tion), the Court reviewed a final affirmative countervailing duty de- 
termination, affirmed the ITA on some of the challenges asserted 
by the opposing plaintiff, and remanded the case to the ITA regard- 
ing the remaining three challenges. Subsequent to the remand or- 
der, the ITA completed its first annual 751 review pursuant to 19 
U.S.C. § 1675(a) and moved to vacate the remand order. Alhambra 
Foundry v. United States, —— CIT ——, 635 F. Supp. 1475 (1986) 
(motion to vacate granted and judgment entered). The Defendant 
Government contended that because: 


the results of this review will serve as the basis for the actual 
duty assessment on any unliquidated entries covered by the fi- 
nal determination, as well as for the cash deposits of estimated 
duties for future entries * * * the results of the remand would 
have no practical effect since they will never be used for duty 
assessment nor for deposits of estimated duties. 


Alhambra, 635 F. Supp. at 1475. 

The Court concurred in its slip opinion. Citing, with approval, 
Silver Reed America, Inc. v. United States, —— CIT ——, Slip Op. 
85-51 (May 1, 1985) (motion to vacate granted and judgment en- 
tered), the Court in Alhambra indicated a remand would serve no 
purpose and went on to say: 


[rJeversal of the ITA on any of the remaining three issues could 
do no more than reflect an increase in the amount of net boun- 
ties or grants bestowed by the Mexican government (which in- 
crease may or may not be reflected in the record of the more re- 
cent administrative review). 


Alhambra, 635 F. Supp. at 1476. 


In Silver Reed America, Inc. v. United States, 7 CIT 23, 581 F. 
Supp. 1290 (1984), the Court remanded an antidumping determina- 
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tion to the ITA for reconsideration of, among other things, plain- 
tiffs’ claim for a level of trade adjustment. The Defendant Govern- 
ment moved for, among other things, vacatur of the remand be- 
cause the remand was no longer appropriate after the publication of 
the administrative review determination. Silver Reed America, Inc. 
v. United States, Slip Op. 85-51 (May 1, 1985). The Court agreed 
with the Defendant Government’s position and found the actual du- 
ty assessment rate and estimated duty deposits were governed by 
the record before the ITA in the 751 review under 19 U.S.C. 
§§ 1673e(c) and 1675(a) and not by the record in the final affirma- 
tive less than fair value original countervailing duty determination 
challenged by the plaintiffs. Therefore, a recalculation of dumping 
margins on remand would have had no prospective effect regarding 
actual duty assessments of deposits of estimated duties. The Court, 
in Silver Reed, went on to say “under the statutory framework ap- 
plicable here, judicial review must be based upon the administra- 
tive record of the particular proceeding resulting in the challenged 
determination.” Jd. at 7. See 19 U.S.C. §§ 1673e(c), 1675(a) and 
1516(aX(2)(A) and (B). 
The Court in Silver Reed took pains to state: 


As Sees sep. any factual findings in the present case on 
remand to ITA regarding the level of trade issue, and the 
Court’s review thereof, could not have prospective application 
because that issue must be resolved on the peas of the record 
before ITA in the particular review proceeding. To reiterate, 
with respect to matters of law, the Court’s decision in [the re- 
mand order and opinion] has precedential effect in cases involv- 
ing the level of trade issue in subsequent administrative re- 
views. However, the amount of the actual antidumping duties 
to be assessed and cash deposits for estimated duties to be col- 
lected upon specific entries must be based upon the facts ad- 
duced in the administrative review covering those particular 
entries. 


Id. at 9-10. 

The determination under the 751 review consists of findings of 
fact adduced from the record containing new information presented 
to the ITA during the 751 review. This information is not necessari- 
ly the same information presented during the original determina- 
tion. Also, a more precise procedure is employed in the 751 review, 
which sets the actual assessment of the duties, than is employed in 
the original countervailing duty determination, which sets the esti- 
mated duty deposit rates. See Al Tech Specialty Steel Corp. v. Unit- 
ed States, 745 F.2d 632 (Fed. Cir. 1984). Therefore, in the instant 
case, the Court’s review of the ITA’s findings of fact on the final af- 
firmative countervailing duty determination would have no pro- 
spective application on future administrative reviews. 

The Court, in Cabot Corp. v. United States, —— CIT ——, 620 F. 
Supp. 727 (1985), appeal dismissed, 788 F.2nd 1539 (Fed. Cir. 1986), 
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was faced with a situation similar to that which was found in Al- 
hambra, Slip Op. 85-130; and Alhambra, —— CIT ——, 635 F. 
Supp. 1475. In Cabot, the plaintiff had challenged the ITA’s final af- 
firmative countervailing duty determination regarding carbon 
black from Mexico. The Court sustained the ITA’s determination in 
part and reversed the determination in part, remanding the case to 
the ITA for further investigation and redetermination. The ITA 
completed its 751 review and then moved for vacatur of the remand 
order and for entry of a final judgment. Defendant argued that be- 
cause neither the actual duty assessment nor the cash deposits of 
estimated duties could or would be based upon the final affirmative 
determination and order, there were no entries, present or prospec- 
tive, which could be affected by any change that might have been 
found upon the remand. Therefore, the amount of net subsidy found 
in the final determination and order challenged would have no pro- 
spective effect, and any review of such by a court would, in effect, 
constitute an advisory opinion. 

The Court granted the motion, vacated the remand, and entered 
final judgment “affirming the final affirmative countervailing duty 
determination and order on carbon black from Mexico except for 
the following matter for which this action was remanded to the 
[I.T.A.] in Slip Op. 85-102 * * *.” Cabot Corp. v. United States, No. 
83-07-01044 (CIT Nov. 20, 1986) (order granting motion for partial 
vacatur and final judgment). As was true in Silver Reed, Slip Op. 
85-51, the decision in Cabot had stare decisis effect on matters of 
law in subsequent administrative reviews. 

In Alhambra, Silver Reed, and Cabot, the Court ruled on certain 
legal issues and remanded to the agency for further findings. The 
751 reviews were completed after the remand orders had been is- 
sued, but before the agency had completed the remand proceedings. 
The Government, in each case, moved to vacate the remand and 
enter final judgment. Final judgments were issued which provided 
opportunity for appellate review. No appeal was taken and, there- 
fore, there was no appellate review of the legal determination of the 
Court. The judicial determinations on the legal issues made in the 
original proceedings had precedential effect, i.e., stare decisis, in the 
subsequent 751 reviews. 

In British Steel Corp. v. United States, 6 CIT 200, 573 F. Supp. 
1145 (1983),3 the Court was faced with a situation where the plain- 
tiffs filed an action challenging the ITA’s final countervailing duty 
determination concerning steel products. During the pendency of 
the matter, Commerce conducted the annual 751 reviews of the 


3 The British Steel action has resulted in a number of slip opinions. See Se British Steel Ae v. United States, 
—— CIT ——,, Slip Op. 86-136 (December 19, 1986); British rtp ghone v. United —— CIT ——, 649 F. Supp. 78 
(1986); British Steel Corp. v. United States, —— oa 7 F. Sup 928 (1986), oral dismissed, —— F.2d —— (Fed. 
Cir. 1987); —_ oS Corp. v. United States, —— ee or 62 F. upp. 59 (1986), Bri British Steel Corp. v. United States, 
— CIT —, F. Supp. 286 (1985), appeal ceo | No. 85-2385 (F ‘ed. Cir. May 20, 1985); British Steel Corp. v. United 
States, 7 CIT Pr (1984); = British Steel Corp. v. United States, 7 ont Ss 578 F. Supp. 421 (1984). 
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countervailing duty order for the periods 1983-84 and 1984-85.‘ 
The plaintiff then moved, in the same action, to enjoin liquidation 
of the 1985-86 entries of merchandise pending a final decision in 
the original action contesting the 1983 final affirmative counter- 
vailing duty determination. British Steel Corp. v. United States, 
—— CIT ——, 647 F. Supp. 928 (1986), appeal dismissed, —— F.2d 
—— (Fed. Cir. 1987). 
The Court ruled, on plaintiffs’ motion, the plaintiffs could not 


by means of * * * enjoining liquidation of the 1985-86 entries, 
enlarge the scope of the existing action, which involves a chal- 
lenge to the 1983 final affirmative countervailing duty determi- 
nation, to embrace plaintiffs’ new and totally different claim 
that Commerce refuses to conduct a section 751 review covering 
the 1985-86 entries. 


Id. at 930. The Court went on to say: 


Moreover, the duty assessment rate for the 1985-86 entries is 
not governed by the administrative record or remand proceed- 
ings in this action [i.e., the final determination challenge]. If 
plaintiffs are entitled to an administrative review under section 
751 for the 1985-86 entries, assessment of countervailing duties 
for those entries would be governed by the results of that ad- 
ministrative review based upon the record therein * * *. Hence, 
regardless of the outcome of plaintiffs’ new claim that a section 
751 review should be conducted, the disposition of the remand 
in the present action will have no prospective effect upon the 


duty rate to be assessed in liquidation of the 1985-86 entries. 


Id. at 930-931 (footnote omitted). 

The plaintiff in British Steel also raised an additional issue argu- 
ing the Court should exercise its equitable powers to enjoin the liq- 
uidation of the 1985-86 entries because: “the 1985-86 entries are 
covered by Commerce’s final countervailing duty determination 
* * * and thus the remand results in the present action * * * govern 
the methodology for the duty assessment rate on those entries irre- 
spective of the results of a section 751 review.” Id. at 931. The Court 
disagreed with this argument and stated: 


Clearly, countervailing duty assessment for the 1985-86 en- 
tries for which plaintiffs, seek to enjoin liquidation is not gov- 
erned by Commerce’s final affirmative determination of April 
27, 1983 nor by the results of the remand in the present action. 
The duty assessment rate for the entries covered by the coun- 
tervailing duty determination and order (and the deposit rate 
for the subsequent period) are governed by the results of the 
first annual review under section 751 * * *. Since the counter- 
vailing duty assessment for the 1985-86 entries is not governed 
by either the 1983 countervailing duty determination contested 
in the present action nor by the results of remand, this court 

Under the provisions of the statute then in effect, the 751 review for the 1983-84 period was commenced automatically. 


The 751 review for the 1984-85 period was requested by British Steel pursuant to section 751 of the Tariff Act of 1930 as 
amended in 1984. 
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has no jurisdiction in this case under section 1516a(c)(2) to en- 
join liquidation of the 1985-86 entries. 


Id. at 931. 

After the issuance of the Court’s order, in the above British Steel 
decision, the plaintiffs appealed to the Court of Appeals for the Fed- 
eral Circuit seeking review of the lower court’s determination con- 
cerning whether or not the remand proceedings in the action chal- 
lenging the 1983 countervailing duty determination and order gov- 
ern the liquidation of the 1985-86 entries. Defendants, meanwhile, 
moved for a vacatur of the remand order and entry of a final judg- 
ment affirming the ITA’s final affirmative countervailing duty de- 
termination on the grounds intervening circumstances rendered the 
present action moot. In view of the pendency of the appeal, the 
Court denied the defendant’s application without prejudice to renew 
after final disposition of the appeal and continued the Court’s order 
of October 15, 1986 suspending all proceedings. See generally British 
Steel Corp. v. United States, ——- CIT ——, Slip Op. 86-136 (Decem- 
ber 19, 1986); British Steel Corp. v. United States, ——- CIT ——, 649 
F. Supp. 78 (1986). The appeal was subsequently dismissed on 
March 31, 1987 by the appellate court. 

It is clear from the analysis of the cases discussed above the re- 
sults of the 751 review govern the actual assessment of counter- 
vailing duties and future deposit rates.5 If the Court were to enter a 
remand order to the ITA, any “factual findings on remand and re- 
calculation{s] * * * relating to the time period and entries embraced 
by the final * * * determination, would have no prospectively bind- 
ing effect in subsequent administrative reviews * * *.” Silver Reed, 
Slip Op. 85-51 at 9. In addition, with no remand issued, the comple- 
tion of the 751 review leaves the unresolved legal questions to be re- 
solved on a challenge to the 751 review. In the present case, the 
Court is asked to give relief where none is needed and none can be 
given. Any relief granted in the form of an opinion would be adviso- 
ry at best. Such action by this Court is impermissible under Article 
III of the United States Constitution. 

Plaintiff PPG argues this case is not moot and should not be dis- 
missed because it falls within an exception to the mootness doc- 
trine. This exception is known as the “capable of repetition, yet 
evading review” branch of the law of mootness. See Roe v. Wade, 
410 U.S. 113 (1973); Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U.S. 498 (1911). Applying this exception 
to the instant action, PPG maintains the original countervailing du- 
ty determination is of too short duration to allow complete judicial 
review, and the issues raised are likely to be subjected to the same 
agency action in the future. Although this Court agrees the issues 


5 Since 1984, a proper request to the ITA to conduct a 751 review has been required as a condition precedent to begin the 


tiny. Of course, judicial review of the original ion and proceedings wi 
is only when a 751 review has been completed that judicial scrutiny of the previous underlying countervailing duty order as 
to deposit rates is rendered moot. 
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presented are capable of repetition, it disagrees the issues will 
evade review. The liquidation® of entries covered by a 751 review 
are governed by that review; whereas a final affirmative original 
countervailing duty determination establishes whether or not an or- 
der should be issued and establishes an estimation for the rate of 
duties. Judicial review will occur after the 751 review when PPG 
can challenge the actual assessment of duties and estimated deposit 
duties as well as the methodology employed by the ITA. PPG may 
also seek injunctive relief to prevent the liquidation of entries upon 
the completion of the 751 review and obtain judicial review of agen- 
cy action. See Zenith Radio Corp. v. United States, 710 F.2d 806 
(Fed. Cir. 1983). In point of fact, such injunctive relief was granted 
by this Court in PPG Industries, Inc. v. United States, Court No. 
86-12-01546 (CIT Dec. 22, 1986) (order granting application for pre- 
liminary injunction, —— CIT ——, Slip Op. 87-3 (January 9, 1987). 
The issues raised in the challenge of the original final counter- 
vailing duty determination can be renewed in the challenge of the 
751 review and will be subject to proper judicial scrutiny. Further- 
more, issues raised concerning the ITA’s decision not to investigate 
the two programs, which were the subject of Court No. 
8409-01322, can also be renewed and subject to judicial review in 
the challenge of the 751 review, since these questions do not go to 
the validity of the countervailing duty determination and order. 

PPG further contends if the relief sought, in the instant case, is 
held to be moot and the only viable remedy is to raise its challenges 
in a new action on the 751 review, such a result would deprive in- 
terested parties of effective judicial review of countervailing duty 
determinations contrary to the congressional intent to provide for 
judicial review of determinations pursuant to 19 U.S.C. § 1516a and 
19 U.S.C. §1671d. The foregoing statutory provisions clearly au- 
thorize judicial review of countervailing duty determinations, but 
not when such review becomes moot upon the completion of the 751 
review proceedings. In addition, all challenges to the agency’s final 
original countervailing duty determination will not be rendered 
moot upon completion of the 751 review. For example, a challenge 
to the validity of the issuance of the final original countervailing 
duty determination, which is the situation in Court No. 
85-02-00198, is not rendered moot by the completion of the 751 
review. 


CoNCLUSION 


The two actions before this Court, Court Nos. 85-02-00264 and 
8409-01322, consolidated under Court No. 85-02-00264, have 
ceased to be actual cases or controversies in which this Court may 
grant effective relief. Under these circumstances, it would be foolish 
to commit the resources of this Court (and possibly the ITA) to 


§ Liquidation is defined as: “the final computation of ascertainment of the duties or drawback accruing on an entry.” 19 
C.F.R. 159.1 (1985). 
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meaningless proceedings that could, at best, result in only an advi- 
sory opinion. It is not the Court’s function “to guide any administra- 
tive body; rather the function * * * is to review the determinations 
made by the administrative body.” United States Coalition For Fair 
Canadian Lumber Imports v. United States, 5 CIT 150, 155, 563 F. 
Supp. 838, 842 (1983). Once the 751 review of automotive glass was 
completed, the final countervailing duty determination had no prac- 
tical effect on the rate of deposits of future estimated duties, and 
thus the challenge to the original final countervailing duty determi- 
nation became moot. 

Because these two actions, Court Nos. 85-02-00264 and 
84—09-01322, consolidated under Court No. 85-02-00264, have be- 
come moot and because this Court cannot provide any effective re- 
lief, this Court has no jurisdiction to hear these actions, consistent 
with the mandate of Article III, and therefore the defendant’s mo- 
tion to sever and dismiss these actions is granted. 


(Slip Op. 87-53) 


UNITED STATES, PLAINTIFF Uv. JOSEPH BLuM; E.C. McAree & Co.; AND Sr. 
Pau Fire AND MARINE INSURANCE Co., DEFENDANTS 


Court No. 85-05-00640 


OPINION 


[Motion of Defendant E.C. McAfee & Co. to dismiss action against it granted; mo- 
tion of defendant St. Paul Fire and Marine Insurance Co. for judgment on the plead- 
ings granted. ] 

(Decided April 22, 1987) 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer 
and Kevin C. Kennedy); Martin J. Ward, Assistant Regional Counsel, U.S. Customs 
Service, of counsel; for the plaintiff. 

Fitch, King and Caffentzis (James Caffentzis) for defendant E.C. McAfee & Co. 

Sandler & Travis, P.A. (Leonard L. Rosenberg and Edward M. Joffe) for defendant 
St. Paul Fire and Marine Insurance Co. 


AquiLino, Judge: This section has been brought pursuant to 19 
U.S.C. § 1592 and 28 U.S.C. § 1582. Counts I, II and III of the com- 
plaint respectively allege fraud, gross negligence and negligence 
within the meaning of subsection (a) of section 1592 on the part of 
defendant Blum. Recovery of penalties provided for by subsection (c) 
thereof is sought against him on those counts. The complaint fur- 
ther alleges loss of duties as a result of the pleaded violations of 
subsection (a), and a fourth claimed cause of action seeks recovery 
of those duties against defendant Blum pursuant to 19 U.S.C. 
§ 1592(d). In addition, Count IV alleges the same cause of action as 
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against defendant E.C. McAfee & Co. (“McAfee”) and defendant St. 
Paul Fire and Marine Insurance Co. (“St. Paul”). 

St. Paul has answered the complaint and also impleaded as third- 
party defendants International Citrus of Canada, Inc. (“ICC”) and 
International Citrus of Canada, Ltd. Moreover, it has interposed a 
motion for judgment on the pleadings as against the plaintiff pursu- 
ant to CIT Rule 12(c). 

On its behalf, McAfee has moved to dismiss the complaint on sev- 
eral specified grounds, one of which is that the plaintiff does not 
have a cause of action against it under 19 U.S.C. § 1592(d) for recov- 
ery of lost duties. This is also the gravamen of St. Paul’s position. 


BACKGROUND 


According to the complaint, from January 12 to September 16, 
1980, defendant Blum, as president and controlling officer of ICC, 
caused numerous shipments of orange-juice concentrate to be en- 
tered duty free as “U.S. goods returned” under item 800.00, TSUS. 
See Complaint, para 6. It is alleged that these shipments were not 
entitled to duty-free treatment, since the concentrate had been com- 
mingled with Brazilian juice and had already received the benefit of 
drawback upon entry in Florida, from where it had been shipped to 
Canada. See id., para. 7. The plaintiff claims a duty of 35 cents per 
gallon pursuant to TSUS item 165.3540. See id., para. 8. 

Paragraph 4 of the complaint alleges that McAfee was the im- 
porter of record of some of the entries at issue, the last of which was 
on May 2, 1980,! while paragraph 5 claims that St. Paul was Mc- 
Afee’s surety thereon. Neither is accused in the complaint of any 
wrongdoing. 

With regard to defendant Blum, Customs conducted an internal 
investigation,? which led to the filing of a multi-count indictment in 
October 1981 against both him and ICC in the US. District Court 
for the Western District of New York. On August 16, 1982, the 
court accepted a plea by ICC of guilty to three counts. It was fined a 
total of $15,000, and the remaining counts against the corporation 
and all counts against Mr. Blum were then dismissed. 

The entries at issue in this action had been liquidated as entered 
in 1980. On March 12, 1985, Custom demanded payment of the “lost 
duties” from McAfee and from St. Paul. See id., paras. 29 and 33. 

The plaintiff commenced this action on May 6, 1985, seeking re- 
covery of the duties, as indicated above, pursuant to 19 U.S.C. 
§ 1592(d). The motions of McAfee and St. Paul necessitate consider- 
ation of the purview of that paragraph. 


I 


Section 592 of the Tariff Act of 1930 was amended by the Cus- 
toms Procedural Reform and Simplification Act of 1978 (“1978 


1 See Complaint, Exhibit B. 
2 See Plaintiff's Memorandum in Opposition to Defendant’s Motion to Dismiss (hereinafter cited as “Plaintiff's Opposition 
to McAfee”], Exhibit B (Report of Investigation (May 13, 1980)). 
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Act”) and by the Customs Courts Act of 1980. Provisions of the re- 
vised section’ relevant herein are as follows: 


PENALTIES FOR FRAUD, GROSS NEGLIGENCE, AND NEGLIGENCE 


(a) Prohibition. — 


(1) General rule——Without regard to whether the United 
States is or may be deprived of all or a portion of any law- 
ful duty thereby, no person, by fraud, gross negligence, or 
negligence— 


(A) may enter, introduce, or attempt to enter or in- 
troduce any merchandise into the commerce of the 
United States by means of— 


(i) any document, written or oral statement, or 
act which is material and false, or 
(ii) any omission which is material, or 
(B) mer aid or abet any other person to violate sub- 
paragrap 
(2) temo ate Eee errors or mistakes of fact are not 
violations of paragraph (1) unless they are part of a pattern 
of negligent conduct. 
* *” * * * * 


* 

(d) Deprivation of lawful duties.—Notwithstanding section 
1514 of this title, if the United States has been deprived of law- 
ful duties as a result of a violation of subsection (a) of this sec- 
tion, the appropriate customs officer shall require that such 
lawful duties be restored, whether or not a monetary penalty is 


(e) Court of International Trade proceedings.—Notwith- 
standing any other provision of law, in any proceeding com- 
menced by the United States in the Court of International 
Trade for the recovery of any monetary penalty claimed under 
this section— 

(1) all issues, including the amount of the penalty, shall 
be tried de novo; 

(2) if the monetary penalty is based on fraud, the United 
States shall have the bevien of proof to establish the al- 
leged violation by clear and convincing evidence; 

(3) if the monetary penalty isi based on gross negligence, 
the United States chal Pesta the burden of proof to estab- 
lish all the elements of the alleged violation; and 

(4) if the onary penalty is based on negligence, the 
United States shall have the burden of proof to establish 
the act or omission constituting the violation, and the al- 
leged violator shall have the burden of proof that the act or 
omission did not occur as a result of negligence. 


Although the meaning of the foregoing paragraph (d) is not un- 
ambiguous, the provision on its face does not permit recovery of du- 


3 In general, this opinion cites hereinafter the section numbers of the Tariff Act used by the United States Code. Refer- 
ences to section numbers of that statute, as amended, are used solely to make their contexts clearer. 
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ties lost independent of a violation of subsection (a), nor does its leg- 
islative history support a view of government counsel that section 
1592(d) had given rise to “a new cause of action in favor of the 
government.” 

Congress passed the 1978 Act after receiving numerous com- 
plaints about the unfairness of the prior section 592.5 Under that 
repealed provision, Customs sought penalties amounting to the 
value of the goods from importers who had violated it. That section 
did not provide for less drastic penalties for negligence. Rather, an 
importer could escape the only penalty a court could impose by fil- 
ing a petition pursuant to 19 U.S.C. § 1618, which permitted the 
Secretary of the Treasury to mitigate the sanction. The Secretary 
delegated the authority to grant such relief to the Commissioner of 
Customs, who, in turn, redelegated this responsibility to certain 
Service officers. See T.D. 74-287, 8 Cust. Bull. 553, 554 (1974). 

Customs frequently mitigated section 592 violations via section 
1618.° In an attempt to achieve uniformity of mitigation, the Com- 
missioner issued guidelines’ for reduction of penalties based on the 
degree of culpability of an offender. The violator had to pay a multi- 
ple of the “total loss of revenue” plus “the revenue of which the 
Government was deprived by the violation in respect of entries on 
which liquidation has become final”. Jd. at 556. The “mitigated pen- 
alty” could not “exceed the forfeiture value”. Jd. If an importer re- 
fused to pay the mitigated amount, Customs would refer the case to 
a United States Attorney, who would sue in district court to recover 
the full forfeiture value. See, e.g., Peterson at 686. Upon a finding 
that the importer had violated section 592, the court was required 
to grant judgment for that value regardless of the degree of his cul- 
pability. See, e.g., id. and United States v. Brown, 404 F. Supp. 968 
(S.D.N.Y. 1975), aff’d, 538 F.2d 315 (2d Cir. 1976). 

The 1978 Act provided for trial de novo of all issues, including the 
amount of any penalty to be assessed for a violation of section 
1592(a). Subsection (c) now sets the maximum penalties that can be 
recovered as follows: 

(1) Fraud.—A fraudulent violation of subsection (a) of this 
section is punishable by a civil penalty in an amount not to ex- 
ceed the domestic value of the merchandise. 

(2) Gross negligence.—A grossly negligent violation of subsec- 
tion (a) of this section is punishable by a civil penalty in an 
amount not to exceed— 


‘ First Annual Judicial Conference of the United States Court of International Trade, 102 F.R.D. 639, 701 (1984). 
5 See generally Customs Modernization Act and Section 592 of the Tariff Act of 1930 Hearing Before Subcomm. on 


, m, 

, Civil Customs Penalties Under Section 592 of the Tariff Act: Current Practice and the Need for Fur- 
|. Transnat’l L. 679, 685 (1985) [hereinafter cited as “Peterson”]. 

.D. 74-287, 8 Cust. Bull. 553, 555-58 (1974). 
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(A) the lesser of— 


(i) the domestic value of the merchandise, or 
(ii) four times the lawful duties of which the United 
States is or may be deprived, or 


(B) if the violation did not affect the assessment of du- 
ties, 40 percent of the dutiable value of the merchandise. 


(3) Negligence.—A negligent violation of subsection (a) of this 
section is punishable by a civil penalty in an amount not to 
exceed— 


(A) the lesser of— 


(i) the domestic value of the merchandise, or 
(ii) two times the lawful duties of which the United 
States is or may be deprived, or 


(B) if the violation did not affect the assessment of du- 
ties, 20 percent of the dutiable value of the merchandise. 


Self-evidently, the concept of penalizing an importer based on his 
degree of culpability had its origins in the guidelines for mitigation 
that were used by the Service in conjunction with the prior provi- 
sion. See H.R. Rep. No. 621, 95th Cong., Ist Sess. 15 (1977). Indeed, 
“many of the Act’s section 592 reforms basically track current Cus- 
toms practice’, including the provision now paragraph (d), which is 
described in the House Report as follows: 


Under 592(d) * * *, the intent is to codify the existing admin- 
istrative practice of mitigating claims for forfeiture value on 
condition that any loss of revenue is deposited with the United 
States. This covers cases where Customs may not wish to assess 
a penalt mn’ (e.g., with petty or technical violations), but neverthe- 
less, es to recover lost revenue. Jd. at 16 (emphasis added). 


As enacted, section 1592(d) contrasts with other proposals which 
were introduced in Congress or suggested by importers and which 
did provide for a new cause of action for duties. For example, in 
1975 Congressmen Roybal and Corman introduced legislation to re- 
duce the penalties and permit a cause of action for the recovery of 
duties lost. See H.R. 11089, 94th Cong., 1st Sess. (1975), reprinted in 
1976 House Hearing at 410-11. Their bill provided: 


(d) If the determination of the appropriate customs officer as 
to the amount of duties payable on such merchandise has be- 
come final, by reason of liquidation of the entry or entries of 
such merchandise, without assessment of the full amount of the 
duties deemed by the appropriate customs officer to be payable 
thereon, there shall be assessed on such merchandise additional 
duties equal to the amount of the underpayment of the duties 
deemed due thereon and not theretofore assessed and paid, in 
addition to the penalty hereinabove provided in subsection (b) 
or (c) of this section. 


8 Recent Developments, Anachronism Laid to Rest: Customs Reform Act Accomplishes Long Overdue Reform of Section 
592 of the Tariff Act of 1930, 10 Law & Policy Int’! Bus. 1305, 1307 (1978). 
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(e) Such penalties and additional duties as may be assessed 
under subsections (b) or (c) and (d) of this section may be remit- 
ted or mitigated in whole or in part by the Secretary of the 
Treasury pursuant to a petition for remission of [sic] mitigation 
filed under the provisions of section 618 of the Tariff Act of 
1930 (19 U.S.C.A. 1618). 

(f) If any consignor, seller, owner, importer, consignee, agent, 
or other person, as the case may be, shall, within one hundred 
and eighty days after the date of notice of the final determina- 
tion of the Secretary of the Treasury upon his petition for re- 
mission or mitigation filed under subsection (e) of this section, 
bring a civil action in the Customs Court as provided in section 
2632 of title 28 of the United States Code, as amended, request- 
ing judicial review thereof by the United States Custom Court, 
the said United States Customs Court shall have jurisdiction to 
review said determination as to the amount of the underpay- 
ment of lawful duties, if any, including all findings and deter- 
minations entering into the same, and as to the applicability of 
subsections (b), (c) and (d) of this section, none of which determi- 
nations and findings shall be presumed to be correct. The pro- 
ceedings in the United States Customs Court shall be a trial de 
novo, pursuant to such rules as the Customs Court may pre- 
scribe: Provided, That payment of the penalties and additional 
duties assessed under subsection (b) or (c) and (d) of this section 
shall not be required during the pendency of the proceeding ini- 
tiated by the filing of a civil action in the United States Cus- 
toms Court, and shall be deferred until after the final judicial 
determination thereof: And pres further, That the filing of 
such a civil action in the United States Customs Court shall, 
until after the final judicial determination thereof, act as a stay 
of an proceedings theretofore or thereafter instituted by the 
United States in a Federal district court to collect the amount 
of said penalties and additional duties: And provided further, 
That nothing in this section shall be deemed to deprive any per- 
son of any and all rights and remedies (including trial by jury) 
of a party in a suit brought by the United States in any eral 
district court to collect any penalties and additional duties as- 
sessed under section 592 of the Tariff Act of 1930 (19 U.S.C.A. 
1592) prior to or after the effective date of this Act, except that 
if such person elects to bring a civil action as provided herein to 
invoke the jurisdiction of the United States Customs Court for 
a review of the final determination of the Secretary of the 
Treasury, a final judicial determination of said civil action shall 
be conclusive of all matters litigated therein. Jd. 


According to this bill, the aggregate sum of duties and penalities re- 
coverable by the government would have been significantly less 
than the amount that can be obtained now under the 1978 Act. 

The present provision directs that the “appropriate Customs offi- 
cer shall require that such lawful duties be restored”. 19 U.S.C. 
§ 1592(d). One commentator has noted that this 
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language seems more in the nature of an instruction to Cus- 
toms in the performance of its administrative functions than 
the establishment of a claim for such duties that could be en- 
forced in court.® 


His commentary seems correct in concluding that 


subsection (d) was merely intended as authority for Customs to 
continue to require the payment of lost duties as a condition of 
mitigation. Once the mitigation process has run its course, and 
the case goes before the Court, as under old section 592, the 
government’s action is limited to a claim for a monetary penal- 
ty. O’Kelly at 823. 


Indeed, subsection (e), which is quoted in full at page 5 above, pro- 
vides only for proceedings in this Court of International Trade for 
“the recovery of any monetary penalty.” As for the placement in 
section 1592 of authority for Customs to continue to require the 
payment of lost duties as a condition of mitigation, that location can 
best be understood in the context of some importers’ having sug- 
gested that Congress make section 1618 inapplicable to mitigation 
of penalties for section 1592(a) violations. See, e.g., 1976 House 
Hearing at 206 (proposal of American Importers Association); 1977 
House Hearings at 348 (proposal of JFK Airport Customs Brokers 
Association, Inc.). While the 1978 Act did not adopt this suggestion, 
the statute did incorporate in section 1592 features of the mitiga- 
tion procedure found in the other section. 
In summary, whether section 1592 is viewed as a whole,” or 

whether paragraph (d) thereof, to wit, 

[njotwithstanding section 1514 of this title, if the United States 

has been deprived of lawful duties as a result of a violation of 

subsection (a) of this section, the appropriate customs officer 

shall require that such lawful duties be restored, whether or 

not a monetary penalty is assessed, 


is considered separately in the light of its own language and the in- 
tent of Congress to ameliorate section 592, this court is unable to 
conclude that this provision constitutes an independent cause of 
action. 


II 


The motion of McAfee and of St. Paul each raises the question of 
delimitation by time of claims under section 1592(d). Indeed, had 
Congress intended this paragraph to be an independent cause of ac- 
tion, the 1978 Act might have prescribed a period of limitation 
thereof much as that statute amended section 621 of the Tariff Act 
to conform to the enacted gradations of culpability for the monetary 
9 O'Kelly, Changes Under the Customs Procedural Reform and Simplification Act, 58 St. John’s L. Rev. 815, 821 (1984) 


(hereinafter cited as “O’Kelly”]. To be sure, the term “appropriate Customs officer” does not refer to judges of this Court of 
International Trade. Rather, the Service has submitted that 
Customs statutes traditionally used the phrase “ aerate Customs officers” in order to leave to the administering 
ean Oe the right to assign specific administrative functions as a matter of efficient, effective management. Senate 
learing at 
10 Cf. United States v. Gordon, 10 CIT ——, 634 F.Supp. 409, 416 n. 11 (1986). 
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penalties. While paragraph (d) does dispense with the strictures of 
19 U.S.C. § 1514," the absence of any specific, alternative limitation 
has resulted in courts’ reaching different conclusions thereon. Com- 
pare United States v. Appendagez, Inc., 5 CIT 74, 560 F.Supp. 50 
(1983), with United States v. RCA Corp., Consumer Electronics Divi- 
sion, 5 ITRD 1807 (S.D.Ind. 1983), reh’g denied (Sept. 4, 1985). At a 
minimum, both courts rejected the government’s position, reiterat- 
ed herein, “that there is no statute of limitation on a duty collection 
action instituted pursuant to section 592(d)”. Plaintiff's Opposition 
to McAfee, p. 14. 

As was true in RCA, the issue regarding any time bar of this ac- 
tion involves questions of fact not conclusively determined by the 
motion papers before this court. For example, Count I of the com- 
plaint alleges fraud, thereby calling into account the date of the 
government’s discovery thereof if section 1621 applies. Cf. Id. at 
13-14. Whatever the answer to this issue of law, however, the main 
thrust of the instant motions is that the plaintiff cannot recover 
lost duties against parties who have not violated 19 U.S.C. § 1592(a). 

On the one hand, the plaintiff contends in its opposition to the 
motions that, prior to enactment of section 1592(d), Customs was 
“‘powerless” to collect increased duties if it discovered after liquida- 
tion that they were owing, yet counsel also concede the existence, as 
they must, not only of section 1521, but also of 19 U.S.C. § 1501 (‘“{a] 
liquidation * * * may be reliquidated in any respect by the appro- 
priate customs officer on his own initiative within ninety days”).!” 
In fact, McAfee and St. Paul do not contest the ability of the Service 
to recover duties from them under these sections of the Tariff Act. 
See, e.g., Defendant E.C. McAfee & Co.’s Consolidated Motion Pursu- 
ant to USCIT R. 12, pp. 2-3; St. Paul Brief, pp. 6, 13. In other words, 
in their view, the government was not without any recourse against 
them as importer of record and surety, only one that expired com- 
pletely two years after the date of liquidation. The plaintiff makes 
no showing why it could not have availed itself of these traditional 
methods herein. 

Having failed to do so, both sides are thus left to contest the 
meaning of section 1592(d), as enacted. On its face, that paragraph 
clearly shows that deprivation of lawful duties “as a result of a vio- 
lation of subsection (a) of this section” 1592 is what entitles the ap- 


11 This section provides for the finality of liquidation in the absence of a ily protest (generally filed within 90 days 
eo One of the statutory exceptions to this rule is section 1521, which states: 


ymin priate customs officer finds probable cause to believe there is fraud in the case, he may reliquidate an 
eat _ two years (exclusive of the time during which a protest is pending) after the date of liquidation or last 


In American Motorists Insurance Co. v. United States, 5 CIT 33, 35-36 (1983), the court did not analyze the relationship, if 
any, of paragraph (d) to this provision since it found 


that the subject entries were properly reliquidated under the authority of section 521. It is, therefore, unnecessary to 
consider whether Customs might retain the duties pursuant to section 592(d). 


Here, Customs could have reliquidated the entries under section 1521. During the two-year period after the last entry, 
the alleged violators of paragraph (a) were subjected to criminal prosecution for the acts alleged in this complaint. If there 
was probable cause to support an indictment, there certainly had to have been sufficient cause to reliquidate. 

Plaintiff's Opposition to McAfee, pp. 7-8 with Plaintiff's Opposition to Defendant St. Paul Fire and Marine 
Semel Company’s Motion for Judgment on the Pleadings, pp. 4-5. In fact, comparison of the dates involved, supra page 
3, indicates that the Service could have availed itself of this provision. 
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propriate customs officer to “require that such lawful duties be re- 
stored”. That is, and this court so concludes, such restoration is di- 
rectly contingent upon wrongdoing." However, the statute does not 
make restoration contingent upon assessment of a monetary penal- 
ty. Hence, the plaintiff contends, McAfee and St. Paul can be held 
jointly and severally liable for the duties. 

A number of decisions leaves little doubt that parties in the mov- 
ants’ shoes are held to stringent standards. For example, in United 
States v. Federal Insurance Company, 805 F.2d 1012 (Fed. Cir. 1986), 
the court held that an importer, and not the government (even 
though guilty of “affirmative misconduct”), bears the risk of non- 
payment of import duties by a licensed broker who fails to pay over 
monies the broker received from the importer for payment. In Unit- 
ed States v. F.H. Fenderson, Inc., 11 CIT ——, Slip Op. 87-34 (March 
26, 1987), the court has ruled that section 1592 permits imposition 
of a penalty against an exporter and against an importer of record 
on the same transaction. And in United States v. Imperial Food Im- 
ports, 11 CIT ——, Slip Op. 87-42 (April 2, 1987), the court granted 
the government summary judgment against a surety on its bond 
where it had not received notice of the principal’s default. 

Notwithstanding such standards, the plaintiff fails to point to a 
single reported case where lost duties have been recovered under 
section 1592(d) against an innocent party. In United States v. Carl 
Ross, 6 CIT 270, 574 F. Supp. 1069 (1983), the two named defend- 
ants were essentially the same individual. Moreover, that case en- 
tailed a threshold challenge to the court’s subject-matter jurisdic- 
tion as a result of the notice procedure employed by Customs to 
claim such duties. Indeed, it has been argued persuasively that that 
case only involved a question of procedure at the administrative lev- 
el and is not dispositive of the issue now before this court. See 
O’Kelly at 822. Eventually, the case was dismissed on consent. In 
United States v. Quintin, 7 CIT 153, appeal dismissed, 746 F.2d 1452 
(Fed. Cir. 1984), the only defendant was the alleged wrongdoer, who 
appeared in the action pro se and was assessed a modest amount 
($60.90) in additional duties. The issue at bar was not raised in that 
case. See, e.g., trial transcript passim (Nov. 28, 1983). 

This action has also been brought, of course, against the alleged 
violator of section 1592(a), defendant Blum. The court expresses no 
opinion herein as to his liabilities, if any. But the motions of his co- 
defendants require this court, in the absence of conclusive congres- 
sional or case-law guidance, to render an opinion now that the most 
just conclusion of law is that paragraph (d) of 19 U.S.C. § 1592 does 
not permit Customs Service recovery of lost duties from persons 
who have not violated subsection (a) thereof. A very recent commen- 
tary on this problem states that plaintiffs 


13 Here, the movants are not charged with any malfeasance, nor therefore is any commensurate penalty 
sought—although the duties claimed amount to $253,612.60. 
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argument leads to a very harsh result, holding an innocent par- 
ty liable for duties that escaped collection because of another 
party’s defalcation. In interpreting section 592(d), one cannot 
divorce it from the rest of section 592. At least one of the pur- 
of section 592 is to deter violations of the customs laws. 
o that end, section 592(d) was added to ensure that section 
592(a) violations do not result in the United States being de- 
prived of lawful duties. Indeed, Congress created an express 
nexus between section 592(a) violations and section 592(d) duty 
losses. But it is difficult to see how deterrence is enhanced by 
holding innocent parties liable for duties that escaped collec- 
tion because of someone else’s section 592(a) violation. 


Whether harsh or not, the result prayed for by the plaintiff does 
not lie; its complaint fails to state a claim upon which relief can be 
granted against either defendant McAfee or defendant St. Paul, and 
judgment must therefore be entered, granting their respective 
motions. 


(Slip Op. 87-54) 


Unrtep STATES, PLAINTIFF v. UTEX INTERNATIONAL INC. AND SENTRY 
INSURANCE Co., DEFENDANTS 


Court No. 86-6-00702 


Before Tsouca.as, Judge. 


Government’s action against surety for unpaid liquidated damages arising from 
breach of the entry bond for failure to export contaminated food. 

Heid: Liquidation of the entry prior to the notice of refusal of admission does not 
relieve the importer or surety of their obligation on the bond to pay liquidated 
damages. 

[Plaintiffs motion for summary judgment granted; defendant’s cross-motion for 
summary judgment denied.] 

(Decided April 22, 1987) 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Barbara M. Epstein) for plaintiff. 

Follick and Bessich (William E. Melahn) for defendant—Sentry Insurance 
Company. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: In this action commenced pursuant to 28 U.S.C. 
§ 1582(2), the United States seeks to recover liquidated damages 
based on the breach of defendants’ entry bond conditions. Utex, im- 
porter and principal on the bond, has defaulted by failing to appear 


14 Kevin C. Kennedy, Civil Penalty Proceedings Under Section 592 of the Tariff Act of 1930, 10 Ford. Int'l L.J. 147, 200 
(1987) (footnotes omitted). 
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or answer.'! Therefore, Sentry, the surety on the bond, is the only 
defendant in this action. The matter is now before the Court on 
plaintiff's motion, and defendant’s cross-motion, for summary 


judgment. 
BACKGROUND 


Prior to importation, Utex as principal, and Sentry as surety, exe- 
cuted and delivered to Customs an Immediate Delivery and Con- 
sumption Entry Bond (Single Entry). As per the conditions of the 
bond, Utex and defendant jointly and severally guaranteed to pay 
all taxes, duties, and liquidated damages covering this entry; they 
further guaranteed to export the merchandise if it was denied ad- 
mission, or in default of this condition, they would pay liquidated 
damages in an amount equal to the value of the goods plus the esti- 
mated duties. 

On February 1, 1980, Utex entered 115 cartons of frozen peeled 
and deveined shrimp, which were covered by the bond and released 
to Utex. After the FDA sampled the merchandise, it issued a Notice 
of Detention and Hearing because the shrimp appeared to be con- 
taminated. Utex failed to exercise its rights to contest this finding. 
The entry was liquidated on February 29, 1980, duty-free, therefore, 
no estimated duties were assessed. On March 12, 1980, the FDA is- 
sued a Notice of Refusal, informing Utex that the goods appeared to 
contain Salmonella and/or filth, and/or appeared to be decomposed 
in violation of § 801(a)(3) of the Food, Drug, and Cosmetic Act (21 
U.S.C. § 381(aX(3)). The notice further directed Utex to export the 
shrimp under Customs’ supervision within 90 days, which Utex has 
never done. Customs treated this as a breach of the bond and issued 
to Utex and defendant, a Notice of Penalty or Liquidated Damages 
Incurred and Demand for Payment, in the amount of $11,718.00. 
Utex and Sentry have refused to pay despite numerous demands. 

Plaintiff claims that under {7 of the entry bond, Utex and defend- 
ant are obligated to pay liquidated damages for the failure to export 
merchandise refused admission. Defendant does not dispute the va- 
lidity of the underlying liquidated damage claim, but contends that 
it did not receive proper notice as required by the bond because Cus- 
toms liquidated the entry before the notice of denial was issued; 
thus, the government is barred from asserting the claim. The issue, 
therefore, is whether the bond obligation, to pay liquidated damages 
for failure to export prohibited merchandise, is terminated because 
the entry was liquidated before the FDA’s decision on admissibility. 


DISCUSSION 


In support of its claim, defendant has extracted language from 19 
U.S.C. § 1514(a), entitled Protest against decision of appropriate cus- 
toms officer, Finality of decisions. The relevant portion of § 1514(a) 


1 On January 6, 1987, default judgment against Utex was granted in plaintiff's favor. Sentry’s application for default 
against Utex is pending before the Court. 
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provides that the decision of the customs officer, to exclude mer- 
chandise from entry or delivery under any provision of the customs 
law (see subsection (a)(4)), shall be final and conclusive upon all per- 
sons, including the United States and its officers unless: a protest is 
filed; or the goods are reliquidated under § 1501, § 1520, or § 1521. 
Defendant argues that since Customs did not reliquidate the entry 
after it was refused admission, and no protest was filed, then the 
liquidation became final and Customs forfeited its right to enforce a 
subsequent decision to refuse admission. Defendant has misinter- 
preted the appropriate application of this section. 

Reliquidation involves the computation of duties in order to cor- 
rect errors in appraisement, classification, or any other element in 
liquidation. United States v. American Motorists Insurance Co., 10 
CIT ——, Slip. Op. 86-7 at 5 (January 10, 1986). The act of liquida- 
tion, the final ascertainment and computation of the importer’s du- 
ty liability,? is separate and independent from the decision on ad- 
missibility by the FDA. Pursuant to 21 U.S.C. § 381(a), Customs will 
deliver samples of food offered for importation to the FDA for ex- 
amination. Any adulterated food shall be refused admission by the 
FDA and, unless exported pursuant to Customs’ regulations within 
90 days of the notice of refusal, shall be destroyed by Customs. 
Under § 381(b), Customs may allow delivery of the merchandise to 
the importer pending a decision by the FDA, conditioned on the ex- 
ecution of a bond providing for liquidated damages in the event of 
default. 

The purpose of posting a bond is to ensure compliance with the 
FDA decision, to prevent contaminated food from entering the com- 
merce of the United States. The language of the bond itself contem- 
plates that Customs will ascertain quantity, value, and duty of the 
entry; and a “proper officer” will determine its right of admission. 
Unquestionably, the decision to exclude food offered for importation 
is committed to the discretion of the Secretary of Health and 
Human Services,’ administration of which rests with the FDA. 
Sugarman v. Forbragd, 405 F.2d 1189, 1190 (9th Cir. 1968), cert. de- 
nied, 395 U.S. 960 (1969); 21 U.S.C. § 381(a). Customs is vested with 
the power to implement the FDA decision by supervising destruc- 
tion or exportation of the merchandise. 21 U.S.C. § 381(a). 

To accept defendant’s position, that the exclusion of the goods is 
encompassed within 19 U.S.C. § 1514(a)(4), would mean that Cus- 
toms determines that food is contaminated and orders its exporta- 
tion, which is clearly erroneous. The exclusion of the merchandise 
in this case was based on a violation of 21 U.S.C. § 381, within the 
province of the FDA. The decision to exclude diseased food is not a 
decision by a customs officer within the provisions of the customs 
law, as per § 1514(a)(4). Cf. Vivitar Corp. v. United States, 7 CIT 170, 
176, 585 F. Supp. 1419, 1426 (1984) (as to those import restrictions 


2 United States v. Goodman, 6 CIT 132, 137, 572 F. Supp. 1284, 1288 (1983). 
3 Formerly the Secretary of Health, Education and Welfare. 
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which fall within the customs laws). The decisions within the pur- 
view of this section would include, for example, those pertaining to 
the prohibited importation of: goods improperly marked or falsely 
designating country of origin; immoral articles; merchandise pro- 
duced by forced labor; goods produced by unfair competition; quan- 
titatively restricted goods. See 19 U.S.C. §§ 1304, 1305, 1307, 1337, 
and § 1351. 

Furthermore, the finding by the FDA is not the subject of an ac- 
tion under 28 U.S.C. § 1582(2). United States v. Imperial Food Im- 
ports, 11 CIT ——, Slip. Op. 87-42 at 4 (April 2, 1987). The basis of 
this type of action is the failure to pay liquidated damages under 
the bond for noncompliance with its conditions. It is undisputed 
that the terms of the bond were breached when the goods were not 
exported, and the liquidated damages were not paid. 

Undoubtedly, suspension of liquidation is required pending the 
FDA decision on admissibility of imported food. 19 C.F.R. § 159.55. 
Defendant relies on United States v. A. N. Deringer, Inc., 66 CCPA 
50, C.A.D. 1220, 593 F.2d 1015 (1979), where the court held that a 
liquidation is valid under this regulation if performed after the ad- 
missibility decision is made. However, a liquidation occurring prior 
to the admissibility decision is not void ad initio, in the absence of a 
timely protest, which challenges the correctness and legality of the 
liquidation. 66 CCPA at 55, 593 F.2d at 1020. There is nothing to 
suggest however, that the consequences of a premature liquidation 
result in excusing defendant’s breach of the bond, or in precluding 
plaintiff's claim for liquidated damages. 

In A.N. Deringer, the court stated that liquidation could occur 
even if the goods were denied admission. 66 CCPA at 54, 593 F.2d at 
1019. Thus, the liability imposed by liquidation (the payment of im- 
port duties), is in addition to the responsibility to comply with an 
FDA directive. Upon exportation or destruction of the goods under 
Customs’ supervision, those duties will be refunded. 19 C.F.R. 
§ 159.55. The finality of liquidation for purposes of § 1514(a) cannot 
exonerate an importer or surety from its responsibility on the bond 
for failure to abide by the FDA directive to export the goods.‘ 

Finally, since the question is whether the defendant, as surety, 
can avoid liability on the bond, it must be remembered that defend- 
ant had the right to protest the demand for liquidated damages. 
United States v. Bavarian Motors, Inc., et. al., 4 CIT 83, 85 (1982). 
Pursuant to 19 U.S.C. § 1514(c)\(2), a surety which has an unsatisfied 
legal claim under its bond may file a protest within 90 days from 
the date of mailing the notice of demand for payment against its 
bond. According to defendant’s logic the liquidated damage claim 
against defendant became final and conclusive when defendant 
failed to file a protest within 90 days of the demand for payment. 


4 See generally C.S.D. 80-138, 14 Cust. Bull. SO, Cea, po ae ie ted nen ean 
sibility under a bond when documents required by another governmen been produced; compare C3D 
86-21, 20 Cust. Bull. 21 (August 20, 1986) and th- Peneral Notice of tie effect of ca ring 21 Cust. Bull. SS desuny 3. 
1987), as to the relevance of liquidation to the decision on admissibility by another agen 
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This Court finds that liquidation occurring prior to the notice of 
refusal of admission does not invalidate that notice. Regardless of 
the importers liability for import duties, there was a commensurate 
obligation to export the goods within 90 days. Defendant, having ad- 
mitted the underlying breach of the bond condition, is liable to 
plaintiff for the consequential liquidated damages. Therefore, plain- 
tiffs motion for summary judgment is granted. 

Plaintiff has requested both post and pre-judgment interest be 
awarded in its favor. There does not appear to be any dispute that 
in an action to recover liquidated damages on a bond, plaintiff is en- 
titled to post-judgment interest. United States v. Atkinson, 6 CIT 
257, 575 F. Supp. 791 (1983); United States v. Servitex Inc., 3 CIT 67, 
535 F. Supp. 695 (1982); United States v. B.B.S. Electronics Int'l 
Inc., 9 CIT ——, 622 F. Supp. 1089 (1985); accord Imperial Food Im- 
ports, Slip. Op. 87-42 at 5. Therefore, plaintiff is to be awarded post- 
judgment interest in accordance with 28 U.S.C. § 1961. The Court, 
however, does not agree with plaintiff that the rate in subsection (c) 
of that statute is appropriate, since that section does not apply to 
actions of this type. 

Plaintiff claims it is entitled to pre-judgment interest in order 
that it be compensated for lost use of the liquidated damages to 
which it was entitled. Defendant alleges that any lost use of funds 
was due to Customs’ delinquency in demanding payment from de- 
fendant, since four years elapsed between the initial demand on 
Utex, the principal, and the subsequent demand on defendant. 

Since there is no statutory provision for the award of prejudg- 
ment interest, this decision properly “lies within the discretion of 
the Court, as part of its equitable powers.” Imperial Food Imports, 
Slip. Op. 87-42 at 5 (quoting B.B.S. Electronics, 9 CIT ——, 622 F. 
Supp. at 1095); Atkinson, 6 CIT at 262, 575 F. Supp. at 795. In deter- 
mining the propriety of such an award, any laxity on the part of 
plaintiff in pursuing its claim is to be considered. B.B.S. Electronics; 
Atkinson, supra. 

The initial demand by Customs against Utex for liquidated dam- 
ages was made in December 1980. It is noted that in the pleadings, 
defendant does not deny that Customs sent a copy of the Demand 
for Payment to defendant in December 1980. However, the record is 
void of any further action taken by plaintiff to satisfy its claim 
against defendant until June 27, 1984 when plaintiff demanded 
payment from defendant. In August 1984, defendant unsuccessfully 
petitioned for mitigation of the claim. Pursuant to 21 C.F.R. § 1.98, 
any cancellation or mitigation of bond liability covering an entry 
governed by 21 U.S.C. § 381 must have the approval of the FDA dis- 
trict director, who recommended full collection in October 1985. 
Nevertheless, defendant refused two additional demands for pay- 
ment made on March 19, 1986 and May 27, 1986. In the Court’s dis- 
cretion, it seems appropriate in this context to grant pre-judgment 
interest from the date when defendant’s petition for mitigation was 
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denied. Customs was clearly entitled to payment of the liquidated 
damages. Defendant did not seek any further review of the claim 
for liquidated damages. Instead, defendant simply ignored its obli- 
gation and refused to make payment. The rate of pre-judgment in- 
terest shall be in accordance with 26 U.S.C. § 6621. Imperial Food 
Imports, Slip. Op. 87-42 at 6. This is the rate at which an importer 
would be compensated for lost use of its money when duties are er- 
roneously assessed. 


CoNCLUSION 


Plaintiff is entitled to judgment as a matter of law. Defendant 
does not deny that, in breach of its bond, contaminated food was not 
exported pursuant to an FDA directive. As a result, defendant was 
liable on the bond for liquidated damages to plaintiff. The fact that 
the goods were liquidated prior to the notice of refusal being issued 
by the FDA does not affect the importer’s or surety’s responsibility 
on the bond to export prohibited merchandise or pay liquidated 
damages. Plaintiff is entitled to pre-judgment interest as of October 
3, 1985, when mitigation of the claim was denied, and defendant 
shall also pay post-judgment interest. So ORDERED. 
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